#39,70 1/27/72
Memorandum 72-10

Subject; Study 39,70 - Attachment, Garnishment, Execution {Prejudgment
Attachment Procedure)

Attached {o this memorandum are two coplss of a draft statute which
provides a prsjud@enf attachment procedﬁre congistent with the Commiasion's
decigions at the Januvary meeting.

If we are to meet the schedule ocutlined in Memorandum 72-9, it seemed
desireble that we distribute a working draft at the earliest possible date
in order to provide a focal point for discussion. Accordingly, the attached
draft is my work product alone and has not been reviewed even by the other
merbers of the staff. It is only intended to be a working draft, Construc=-
tive criticism as to both substance and form is heartily encouraged; indeed,
it 1s easentiml if we are to produce a worthwhile product.

A host of difficult problems remains. For example, no attempt has been
made in this draft te define "in the ordinary course of dusiness” or to
provide detailed provisions for filing a court order in lieu of attachment.
The examptien proviston {Section 538.02(f)), dealing with the individual
doing business in s corporate or partanership ferm, is inedequate, The sxeomp-
tion of bank accounts is, I believe, unsatisfactory (Section 538.01(b)}, and
8o on, The staff will continue to work on these problems and hepefully will
be able to provide better solutions to these problems at or before the Feb-
ruary meeting., In the meantime, we ask that you critically examine the
attached draft. We have provided an extra copy which we encoursage you to
hand in at the meeting with suvggested drafting changes.

Respectfully submitted,

Jack I. Horton
Assistant Executive Secretary
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PROPOSED LEGISIATION

The Cormission's recommendaticns would bhe effectusted by the enacte

ment of the following measure:

An act to amend Sections 689, 630, 690.4, 690.6, 690.18, 690.21,
£90.24, 690.50, and 921 of, to add Sections 684.2 and 690.7

to, to add Chapter U4 (commencing with Section 537.01) to

Title 7 of Part 2 of, to repeal Section 690.7 of, and to

repeal Chapter ki (commencing with Section 537) of Title 7

of Part 2 of the Code of Civil Procedure, relating to

attachment, garnishment, and execution.

The people of the State of Californie do enact as follows:

Section 1. Chapter 4 (commencing with Section 537) of Title 7

of Part 2 of the Code of Civil Procedure is repealed.

Comment. The provisions of Chapter 4 are superseded by the new or
amended provielons of the Code of Civil Procedure indicated below:

[When time permits we will prepare & disposition table.]

Note: The text of the repealed sections is set out in the Appendix,

infra (pink pages attached hereto).



Sec. . Chapter 4 {commencing with Section 537.01) 1g added

to Title 7 of Part 2 of the Code of Civil Procedurs, to read;

CHAPTER 4. ATTACHMENT

Article 1. General Provisions

§ 537.01., Definitions

537.01. As used in this chapter:

(a) "Compleint" means & complaint or crogs-complaint.

(b} "Plaintiff" means a person who files a complaint or cross-
complaint.

(c) "levying officer" means the sheriff, constable, or
marshal +to whom & writ or order issued under this chapter la
directed.

(d) "Person" includes &n individual, a corporation, a partner-

ship or other unincorporated asscciation, and & public entity.



§ 537.02. Actions.in which attachment is authorized

537.02. (a) A writ of attachment mey be issued only in the
following cases:

(1) In an action for the recovery of money in & fixed or reason-
ably ascertainable amount, but not less than five hundred doliars
{$500) exclusive of interest and attorney's fees, upon a contract, ex-
press or implied, including an action pursuent to Section 1692 of the
Civil Code, where the contract is not secured by a security interest
upon real or personal property or, if originelly sc secured, such
securlity interest has been lost or the collateral become valueless
without act of the plaintiff.

{(2) In an action for the recovery of money against a defendant
if the attachment is necessary or is reasonably believed to be neces-
sary to secure the exercise of jurisdiction by the court.

(3) In en action by the State of California, or any politicel
subdivision thereof, for the collection of taxes due the state or
such political subdivision or for the collection of any moneys due
upon any cbligation or penalty imposed by law.

(4) In an action by the State of California, or any political
subdivision thereof, for the recovery of funds pursuant to Section
11680.5 of the Health and Safety Code, including funds on the defend-
ant's person at the time of his arrest which are retained in official
custody.

(b} An action shall be deemed an action for the recovery of
meney 1f the relief demanded includes the payment of money even

though other forms of rellief are demanded.
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§ 537.03. Judicial Council suthorized to prescribe practice and procedure;
forms

537.03. The Judiclal Council mey provide by rule, oot incon-
sistent with this chapter, for practices and procedures in proceed-
ings under this chapter. The Judicial Council shall prescribe the
form of the applications, notices, orders, and other documents re-
guired by this chapter. Such forms shall require the information

prescribed by this chapter end such additional information as the

Judicial Council regquires.

-l



Article 2. Exempt Property

& 5;8.01. Property exempt from attachment without claim of exemption

538.01. The following property shall be exempt from levy of
attachment without the filing of a claim ¢f exemption:

{a} All earnings of an individual defendant which are due and
owing te him or which have been paid to him and are in his possession
in a form identified by the levying officer as earnings.

(b} Deposit accounts, as defined in Section 690.7, standing in
an individual defendant's name, either solely or Jointly, in the
aggregate amount of two hundred dollars ($200).

(c) Household furnishings, appliances, wearing apparel, and
perscrgl effects, ordinarily and reasonably necessary to, and per-
sonally used by, an individusl defendant and members of his house-
hold.

(d¢) Provisicns and fuel procured for use by an individual defend~
ent and members of his household.

(e} One motor vehicle in the personal use of an individual
defendant or & member of his household.

(f} One housetrailer, housecar, or houseboat used as the
principal residence of an individusl defendant.

(g) The property described in Sections 690.15, 690.16, 630.175,
690.18, 690.19, 690.21, and 690.25 which is exempt from execution
without filing a claim for exemption as provided in Section 690.50.

(h) A levying officer is mot liable for any injury resulting
from any identification or misidentification of sssets made pursuant
to this section, whether or not such identification or misidentifica-
tlon be negligent, unless he is guilty of actual fraud, corruption,

or actual malice.
-



§ 536.02. Property exempt from attachment upon claim and adequate showing

538.02. The following property shall be exempt from levy of
attachment when a proper claim for exemption for the same is made
by the defendant as provided in Section 540.07:

() All earnings of an individual defendant which have been
paid to him and are retained in the form in which paid or as cash
but which are not identified by the levying officer as earnings.

(v} Tools, implements, equipment, instruments, uniforms, books,
commercial or farming vehicles, vessels, and other personal property
ordinarily and reasonably necessary to, and personally used by, an
individual defendant in the exercise of the trade, business, pro-
Tession, or agricultural pursuit by which the defendant earns his
livelihood.

(¢} Accounts receivable and inventory with a [actual fair
market] value not exceeding five hundred dollars {$500), over and
above all liens and encumbrances on such property.

(d) To the extent not otherwise covered by Section 538.01 and
this section, all property by rule of law exempt from execution.

(e) All money and other property not otherwise exempt from
attachment which is necessary for the support of an individual defend-
ant and members of his household in the light of contemporary needs.

(£) 1In any action where the mssets of a corporation or partner-
ship are attached or sought to be attached, an individual {whether
or not a defendant) doing business in such form--upon a showing that,
by virtue of his participation in arnd management of such corporation
or partnership that he is substantially equivalent to a sole propri-
etorship or Joint veoture--shall be entitled to claim the exemptions
provided by Section 538.01 and this section

af-



Article 3. Undertakings

§ 539.01. Undertakings; corporate surety bond or cash deposit

532.01. Any person required by the provisions of this chapter
to file an undertaking shall satisfy such requirement by:

(a) Filing a bond in the smount of the undertaking required
issued by & corporate insurer suthorized by the Insurance Commis-
gioner to write surety insurance; or

(v} Making a cash deposit in court of the amount of the under-

taking regquired.



§ 53%.02. Exception to and Justification of corporate surety

539.02. (a) At any time after the filing of an undertaking
given by a corporate surety, but not later than five days after
actual notice of such filing, the adverse party may except to the
surety in the manner provided by Section 1057Tb. If the adverse
party faills to so except, he is deemed to have waived all objec-
tions to the surety.

(b) Wwithin five days from service of written notice of excep-
tion, upon notice to the excepting party of not less than two days,
the corporate surety shall justify on the undertaking in the menner
provided by Section 1057a. Upon fallure to justify the court shall

issue an appropriate order on behalf of the excepting party.



§ 539.03. Submission to jurisdiction of surety giving security; enforcement
of liability on motion

539.03. (a) Where an undertaking is given by a corporate
surety, the surety submits itself to the jurisdiction of the court
in all matters affecting its liability on the bond.

(b} After final judgment, the prevailing party mey enforce
the liability of the corporate surety on motion filed in the trial
court, without the necessity of an independent action. MNotice of
the motion shall be served on the surety and party on whose behalf
the undertaking was given at least 30 days prior to the time set
for hearing of the motion. The notice shall state the amount of the
claim and shall be supported by affidavit setting forth the facts on
vhich the claim is based.

(¢) Judgment may be entered in accordance with the notice
against the corporate surety, unless such surety shall serve and
file en affidevit in opposition to the motion showing such facts as’
mdy be deemed by the court sufficient to present a triable issue of
fact. If such showing is made, the issues to be tried shall be speci-
fied by the court and trial thereof shall be set for the earliest
date convenient to the court, allowing sufficient time for such dis-
covery proceedings as may be requested. Trial by jury shall be
waived unless demand therefor is served and filed not later than 10
days after notice of the order fixing the trial date. Affidavits
Tiled pursuant to this section shall conform to the standards pre-

scribed for sffidavits filed pursuant to Section 437c.



Article 4. Procedures: Issuance of Temporary Restreining

Order or Writ of Attachment; Claims of Exemption; Al-

ternative Relief; Release or Discharge of Order

or Writ; Disposition of Property Prior to

Judgment

§ 540,01, When attachment may be issued

540.01. A writ of attachment may be issued on behalf of a plain-
tiff at any time after he has filed his complaint and before final

Judgment.
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§ 540.02. Writ of attachment issued upon judicial order after notice and
hearing

540.02. Except as provided in Section 540.15, a writ of attach-
ment shall be issued only upon a judicial order to that effect after
notice and hearing. The order for issuance of the writ may be made

by a judge, justice, or a commissioner or referee appointed by the

court.



§ 540.03. Application for the issuance of a writ of attachment; getting
for hearing

540.03. (a) A plaintiff may apply for the issuance of a writ
of attachment by filing an application with the court in which the
action is pending.

{(bv) Upon receiving the application, the court shall set the

matter for hearing.

-12-



§ 540.04. Application for writ of attachment

540.0k. The "Application for Writ of Attachment' shall be
executed under path and shall include all of the following:

(a) A statement of the growmnds upon which an attachment is
requested.

{b) 4 statement of the amount claimed as owed by the defend-
ant over and above all legal setoffs and counterclaims; or, if an
attachment is sought for only part thereof, such partial smount.

{e) A description of the property sought to be attachead,
including its [actual, fair market) value.

(d) A statement that the attachment is not sought and the
action is not prosecuted to hinder, delay, or defraud any creditor
of the defendant.

(e) A statement that the applicant has no information and
belief that the indebtedness for the recovery of which &n attach-
ment is sought has been discharged in a proceeding under the
Kational Bankruptcy Act or that the prosecution of an action for
its recovery has been stayed in a proceeding under the National
Bankruptcy Act.

(f)} A statement that an attachment is not sought for a pur-

pose other than the recovery of the Indebtedness stated.

-13-



§ 540.05. HNotice to defendant

540.05. Not less than 10 days prior to the date set for hearing
pursuant to Section 540.03, unless for good cause shown the court
orders otherwise, the plaintiff shall serve on the defendant:-

(a) A copy of the application for an attachment.

{b) A notice of the application.

(c) If not previously served, a copy of the summons and of the

complaint.

-1~



§ 540.06. Notice of application

540.06. The "Notice of Application for an Attachment" shall
inform the defendant of all of the following:

{a) The plaintiff in the action hes applied for the issuance of
a writ of attachment against the property described in the appli-
cation.

(b) A heering will be held on a specified date and at a speci-
fied place.

(c) Such hearing has the purpose of determining whether the plain-
tiff has shown the probable velidity of his claim and is otherwise
entitled to relief under this chapter and whether the property
which he seeks to be attached is subject to attachment.

(@) The hearing is not held for the purpose of determining the
merits of the actual validity of the plaintiff's claim.

(e) The defendant may be present at such hearing in person or

represented by attorney.

-15-



§ 540.07. Readiness for hearing; continuance; defendant's counteraffidavits;

precedence of hearing

540.07. (a) Upon the date set for hearing, the plaintiff shall
be ready to proceed. If the plaintiff is not ready or if he has
failed to serve any of the papers as required by Section 540.05, the
court shall dissolve any temporary restraining order issued pursuant
to Section 5h0.13 and deny the application for attachment.

(b) The defendant shall be entitled as a matter of course to one

continuance for a reasonable period if he desires it to enable him to
meet the application for an attachment.

(c) The defendant may, in response to such application, present
affidavits relating to the application for an attachment. These affi-
davits may include an affidavit alleging that the property sought to
be levied upon is exempt. Such affidavit shall identify the property
and state all facts necessary to support the claim of exemption. The
defendant shall serve these affidavits on the plaintiff at least two
days prior to the hearing. If such serviee is accomplished within the
time specified, the plaintiff shall not be entitled to any continuance
on account thereof.

(@) On the day upon which such hearing is set, it shall take
precedence of all other matters on the calendar of that day except
older matters of the same character and matters to which special

precedence may be given by law.

-16-



§ 540.08. Defendant's failure to appear not a bar to court's determinations

540.08. Failure of the defendant to be present or represented
at the hearing shall not bar the court from taking any action, in-
cluding making a finding on the probable validity of plaintiff's
claim or a finding on whether the property sought to be attached
is subject to attachment. FPailure to be present or represented st
the hearing shall not constitute a default in the main action or bar
the defendant from claiming subsequently that the property attached

is exempt from execution.

-1~



§ S540.09. Court determination of probable validity of claim; exempt property,
order for issuahce of writ of attachment

540.09. (a) The judge, justice, comnissioner, or referee at
the hearing shall determine whether the plaintiff has shown the
probable validity of his claim and is otherwise entitled to relief
under this chapter and whether the defendant has shown that the
property which the plaintiff requests be attached is exempt from
attachment.

(b) If the judge, justice, commissioner, or referee finds
that the plaintiff hes shown the probable validity of his claim
and is entitled to relief under this chapter and that the defend-
ant has failed to show the property sought to be attached is
exempt, he shall issue either (1) an order that a writ of attach-
ment be issued, specifying the amount to be secured by the attach-
ment and the property to be levied upon or, (2) in lieu thereof,

an order as prescribed in Section 540.11.
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§ 540.10. Multiple writs

540.10. Several writs may be issued upon the same application
and undertaking simultaneously or from time to time within 60 days
after the issuance of an order for attachment and the flling of an
undertaking by the plaintiff. Such writs masy be delivered to the
levying officer of any county whether or not any writ previously

issued has been returned.

-19-



§ 540,11. Order in lieu of attachment

540.11. (a} As to any property subject to levy in the manner
provided by Section 541.04, in lieu of attachment, the judge, jus-
tice, commissioner, or referee may, at the request of the plaintiff,
order that the defendant be enjoined from dealing with such property
in any way other than in the ordinary course of his business. Such
order may include the continuance in effect of a temporary restrain-
ing order issued pursuant to Section 540.13. In such case, the
effective date of the order issued pursuant to this section shall
relate back to the time of service of the temporary restraining
order.

(b) Yhere an order is issued pursuant to this section, the
plaintiff shall file with [the Office of the Secretary of Statel
[the recorder of the county in which the property is located] =a
copy of the‘order and a description of the property affected thereby.
Any person vho, without actual knowledge of such order, purchases
such property prior to such filing shall acquire the property free

of any interest in the plaintiff.
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§ 540.12. Uadertaking by plaintiff; amount; increase or decrease in amount

540.12. (a) Before issuance of & temporary restraining order
pursuant to Section 540.13 or a writ of attachment pursuant to Sec-
tion 540.09 or Section 540.15, the court shall require the plaintiff
to file an undertaking.

(b} The undertaking shall be in an amount equal to twice the
value of the property as stated in the application for an attachment
or as determined by the court following the hearing prescribed in
Section 540.09. Such undertaking shall be to the effect that, if the
defendant recovers judgment, the plaintiff will pay all costs that
may be awarded to the defendant and all damezes which he has sustained
by reason of the order or attachment, and if the order or attachment
is discharged on the ground that the plaintiff was not entitled there-
to, the plaintiff will pay &ll damages which the defendant has sus-
tained by reason of the order or attachment, costs and attorney's fees
incurred in cbtaining the discharge, and punitive or exemplary damages,
if any, not exceeding the sum specified in the undertaking. Nothing
herein shall be construed to preclude the acceptance of an undertaking
in a larger sum if such is offered.

(c) The court, at any time after issuance of an order or writ,
on motion of either party, after notice to the other party, may order
the amount of the undertaking increased for decreased as required for
the protection of the secured party, but in no event to an amount less

than the actual value of the property.
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§ sko.12

(d4) An undertaking shall not be required upon the issuance of
a writ of attachment pursuant to Section 540.09 if an undertaking has
previously been filed upon the issuance of an order pursuant to Secs

tion 540.13, or upon the issuance of a writ pursuant to Section

540,15,

20,



§ 540.13. Temporary restraining order; available where an attachment may
be lssued

540.13. A temporary restraining order may be granted without
notice to the defendant, in any action in which an attachment may
be issued, if the plaintiff shows by affidavit that it is more
probable than not that he will be entitled to attach property of

the defendant following notice and a hearing.



§ 5h0.1k. Temporary restraining order; limitations:on relief afforded

540.14. The temporary restraining order issued pursuant to
Section 54%0.13 shall provide such relief as the court deems appropri-
ate to protect the creditor against frustration of the enforcement
of his claim pending a hearing pursuant to Section 540.09. In no
event, however, shall such order deny the defendant the ability to
use, consume, sell, or otherwise dispose of that property described
in Scction 538.01 nor deny the defendant the ability to deal with

any other property in the ordinary course of his business.

-2l



§ 540.15. Attachment prior to notice and hearing; grounds and showipng for
isguance; subsequent hearing

540.15. (a) A writ of attachment may be issued upon a judicial
order to that effect without prior notice and hearing as required by
Section 540.02 if the judge, justice, commissioner, or referee is
satisfled that the plaintiff has shown:

(1) That an actual risk has arisen that the debtor will conceal
property sought to be attached or will abscond; or

(2) That the attachment is necessary for the exercise of juris-
diction by the court; and

(3) The probable validity of his claim; and

(k) That the property sought to be attached is not exempt from
attachment pursuant to Section 538.01.

{b) A hearing to determine the probable validity of the plaintiff's
claim and whether the properiy attached should be subject to attachment
shall be set for the earliest possible date and, in no event, more than
10 days following the service required by Section 540.16.

{c) The provisions of Sections 540.07, 540.08, and 540.09 shall

be applicable to the hearing required by this section.
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§ 540.16. Attachment prior to notice and hearing; service of notice for
hearing: time limit

540.16. (a) Where a writ of attachment is issued pursuant to
Section 540.15, concurrently with the levy of attachment, the plain-
tiff shall serve on the defendant the papers required by Section
540.05.

(b) Unless the plaintiff shows that he has made the service
required by this section within five days after the issuance of the
writ, the writ shall be quashed and any levy thereunder shall be set

aside.
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§ 540.17. Application for release of attachment; proper court; undertaking;
multiple defendants

540.17. {a) A defendant whose property has been or is subject to
being attached and who has appeared in the action may apply, upon
reasonable notice to the plaintiff, to the court in which the action is
pending, [or, if a writ of attachment is levied in another county, to
8 court in such county baving jurisdiction in cases involving the amount
specified in the writ,] for an order permitting him to file an undertak-
ing in lieu of any property which has been or is subject to being
attached.

(b) The application shall include a statement, executed under oath,
describing the character of the defendant's title to the property and
the mammer in which he acquired such title.

(¢) Before making such order, the court shall reguire the defendant
to file with the court in which the application is made an undertaking |
in an amount equal to the value of the Property as stated in the writ.
Such undertaking shall be to the effect that, if the plaintiff recovers
Judgment in the action against the defendant {by whom or in whose be-
half the undertaking is given) the defendant will pay to the plaintifr
the value of the property released not exceeding the amount of such
Judgment against such defendant. The court shall issue such order upon
being satisfied that a valid and sufficient undertaking has been filed.

(d) Where an action is against more than one defendant, any defend-
ant may make such application. The filing of an undertaking by such
defendant shall not subject him to any demand against any other defendant:;

however, the levying officer shall not be Prevented thereby from
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§ 540.17
attaching, or be obliged to release from attachment, any property of any

other defendant. Vhere two or more defendants have an interest in the same

property, a joint application and undertaking shall be filed to secure the

release of such property.
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§ 540.18. Defendant's application for discharge of temporary regtraining
order or attachment issued prior to hearing; plaintifffs
1llability upon discharge of order or attachment

540.18. {a) Any defendant whose property has been subjected to
a temporary restraining order issued pursuant to Section 540.13 or
attached pursuant to Section 540.15 may, upon motion and reasonmable
notice to the plaintiff, apply for the discharge of such order or
writ on the ground that the plaintiff is not entitled thereto.

(v) If, upon such application, the defendant shows that the
plaintiff is not entitled to the order or writ, the court shall order
the discharge of such order or writ and award the defendent any ac-
tual damages which the defendant has sustained by reason of the
order or attachment, costs, and ettorney's fees incurred -in obtain-
ing the discharge. 1If, in addition, the defendant shows that the
attachment was fraudulently or maliciously obtained, the court may

award punitive or exemplary dsmages.
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§ 540.19. Attachment of property; duration; termination; extension

540.19. (a) Any attachment shall, unless sooner released or dis-
charged, cease to be of any force or effect, and the property levied
on shall be released from the operation of such attachment at the ex-
piration of three years after the issuance of the writ of attachment
under which said levy was made.

(b) Notwithstanding subdivision (a), upon motion of the plaintiff,
made not less than 10 or more than 60 days before the expiration of
such period of three years and upon notice of not less than five days
to the defendant whose property is attached, the court in which the
action is pending may, by order filed prior to the expiration of the
period and for good cause, extend the time of such attachment for a
period not exceeding one year from the date on which the original
attachment would expire.

(¢} Notice of such order shall be served upon any person holding
property pursuant to an attachment and shall be recorded in any office
vhere the writ and notice of attachment is recorded prior to the ex-
piration of the period described in subdivision (a) or any extension
thereof.

(d) Any attachment may be extended from time to time in the
manner herein prescribed provided that the aggregate period or periods

of such extensions shall not exceed two Years.
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§ 540.20. Judgment for defendant; release of property and return of proceeds

540.20. If the defendant recovers Judgment against the plaintiff
and no timely motion for vacation of judgment or for Judgment notwith-
standing the verdict or for a new trial is filed and served and no
appeal is perfected and undertaking executed and filed as provided in
Sectlon 921 of this code, any underteking received from the defendant
in the action, all the proceeds of sales and money collected by the
levying officer, and all the property attached remaining in such
officer's hands shall be delivered to the defendant; and the court
shall order the discharge of any attachment made in the sction and the

release of any property held thereunder.



§ sk0.21. Postjudgment continuance of attachment; increase in undertaking

540.21, {a} At any time after entry of judgment in favor of
the defendant and before perfection of an appeal under the provisions
of 8Section 921, upon motion of the defendant, the trial court may or-
der an increase in the amount of the original undertaking on attach-
ment in such amount, if any, as is justified by the detriment reason-
8bly to be anticipated hy continuing the attachment. Unless such
undertaking is made within 10 days after such order, the order of
attachment shall be discharged, and the property released therefrom.

(b) If an order increasing the undertaking is made, the amount
of the undertaking on appesl reguired by Section 921 of this code
shall be the same as the amount fixed by the trial court in said
order.

(c) HNeither the pendency nor granting of a motion timely Ffiled
and served by the plaintiff for vacatlion of judgment, or for Jjudgment
notwithstanding the wverdict or for new trial shall continue in force
an attachment, unless an undertaking is made by the plaintiff that he
will pay Aall costs and dameges sustained by continmuing the attachment.
The undertaking msy be inciluded in the undertaking specified in See-
tion 921. If not so included, the same procedure shall apply as in

case of an undertaking pursuant to Section 921.
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§ 540.22. Release of attachment

540.22. (a) The levying officer shall release an attachment
whenever he receives a written direction from the plaintiff, or a
certified copy of an order of the court in which the action is
pending, discharging or dissolving the attachment or releasing
the property.

(b) Where the property to be released has been taken into cus-
tody, it shall be delivered to the person from whom it was taken.

If such person cannot be found within the county where the property
was levied upon, the levying officer shall retain the property but
give reasonable notice to such person as to where he may secure its
possession. If, after 30 days from the giving of such notice, such
person has not claimed the property, the levying officer shall sell
such property in the same manner that property is scld on execution
and deposit the proceeds, after first deducting his costs and ex-
penses, in the court to abide the judgment in the action.

{c) Where the property to be released has not been taken into
custody, the levylng officer shall release the attachment by issuing
& writin release addressed to the person served with the copy of the
writ and notice and, where the writ and notice were recorded, by
recording such written release in the same office.

(@) There shall be no liability for persons acting in conformity
with the release of the levying officer .or for such officers releasing

such attachments in accordance with this section.
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§ 540.23. Third party claims to attached property

540.23. 1In any case where a third person claims, as his
property, any property attached, the rules and proceedings applic-

altle in cases of third party claims under Section 689 shall apply.



§ 540.24. BSale of or receiver for attached property; proceeds; receiver's

expenses
540.24. {a) Whenever property is or may be attached, the

court, upon application of either party, after reasonsble notice
to the adverse party and a showing that the interests of the
parties will be best served thereby, may order thal such property
be sold or may appoint a receiver to take charge of, cultivate,
care for, preserve, or sell such property.

(b) Any sale of such property shall be made in [the same
manner that property is sold on execution][a commercially reason-
able manner], and the proceeds shall be deposited in the court to
abide the judgment in the actlon.

{c} Where a receiver is appointed, the court shall fix the
fee per day of such receiver and may order the plaintiff to pay
such fee and expenses of the receiver in advance or may direct
that the whole or any part of such fee and expenses be paid from

the proceeds of any sale of such property.
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§ 540.25. Secrecy prior to return of service; request; exception

540.25. (a) In any action deseribed in Section 537.02, the
clerk of the court with whom the complaint is filed, if so requested
by plaintiff in writing at the time of filing the complaint, shall
not make public the fact of the filing of the complaint or of any
application for relief pursuant to this chapter until after the
date of the hearing provided for in Section 540.03 except that, if
no hearing is held within one year after the filing of the complaint,
the clerk of the court with whom the complaint is filed shall make
available to the public the records and documents in such action.

(b) Notwithstanding the provisions of subdivision (a) of this
gection, the clerk of court shall make the entire file in the action
availeble for inspection at any time to any party named in the com-
pleint or to his attorney.

(c) The request by plaintiff that the fact of filing of a
complaint or application for‘relief not be made public may take
the form of a notatlon to that effect, mede by rubber stamp or
other suitable means, at the top of the first page ofthe complaint

filed with the clerk.
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Article 5. Method of levy; Return of levying Officer

§ 541.01. Writ of attachment; notice of attachment; levying officer shall
promptly comply with writ

541.01. (a) The "Writ of Attachment" shall identify the defend-
ant whose property is to be attached and the property to be levied
upon. The description of such property may be set forth in the writ
or in a separate statement attached to and incorporated by the writ.

{(b) The "Notice of Attachment" shall inform the person who is
served with the attachment of his rights and duties under the attach-
ment.

(c) The writ may be directed to any sheriff or constable or
marshal of any county in which property of the defendant described
in the writ may be and shall require him to attach and safely keep
such property.

(&) The levying officer to whom the writ is directed and
delivered shall execute the same without delay in the manner pro-

vided in this article.



§ 541.02. Real property in name of defendant

5k1.02. Real property, or any interest therein, belonging to
the defendant, and standing upon the records of the county in the
name of the defendant, shall be attached, by recording with the
recorder of the county a copy of the writ, together with a desecrip-
tion of the property attached, and a notice that such property is

attached.
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§75h1.03. Crops growing on real property in name of defendant

541.03. Growing crops (vhich, until severed, shall be deemed
personal property not capable of manual delivery), or any interest
therein, belonging to the defendant and growing upon real property
standing upon the records of the county in the name of the defend-
ant, shall be attached by recording with the recorder of the
county a copy of the writ, together with a description of the growe
ing crops to be attached, and of the real property upon which the
Bame are growing, and a notice thet such growing crops are

attached.



§ 541.0k. Dpeliverable personal property in the possession of the defendant;
officer's demand for expenses; ligbility of levylng officer

541.04. (a) Personal property, capable of manual delivery, in
the possession of the defendant, shall be attached by the levying
officer taking such property into custody.

(b) The plaintiff shall be required, as a prerequisite to the
taking of such property, to deposit with the levying officer a sum
of money sufficient to pay the expenses of taking and keeping safely
said property for a period not to exceed 30 days. In the event that
further detention of the property is required, the levying officer
shall, from time to time, meke written demand upon the plaintiff orp
his attorney for further deposits to cover estimated expenses for
periods not to exceed 90 days each. Such demand shall be served as
provided in Section 101l or by depositing such notice in
the post office in a sealed envelope, as first-class registered mail,
postage prepaid, addressed to the person on whom it is served at his
last known office or place of residence. In the event that the money
50 demanded 1s not paid, the levying officer shall release the pProp-
erty to the defendant, in the manner provided in Section 540.22,

{c)} There shall be no liability upon the part of the levying
officer to take or hold personal property unless the provisions of
this section shall have been fully complied with.

{d) There shall be no liability upon the part of the levying
officer either to the plaintiff or the defendant for loss by fire,
theft, injury, or damage of any kind to personal property while in
the possession of the levying officer either in a warehouse or in the
custody of a keeper or en route to or from 8 warehouse unless the

levying officer is negligent in his care or handling of the property.
=40



§ 541.05. Personal property not capable of manual delivery in the possession
of the defendant

541.05. Except as provided in Section 541.03, personal property
not capable of manual delivery and in the possession of the defendant
shall be attached by filing with [the Office of the Secretary of State]
[the recorder of the county in which the property is located] a copy of
the writ, together with a description of the property attached, and a

notice that it is attached.
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§ 541.06. Real property in name of third party

541.06. (a} Real property, or any interest therein, belonging
to the defendant, standing upon the records of the county in the name
of another person, shall be attached in the same manner &s is real
property standing upon the records of the county in the name of the
defendant.

(b) A copy of the writ, the description, and the notice shall
be served upon such other person in the manner provided for the ser-
vice of summons, not more than 45 days after the date of the attach-
ment. If service is not completed as required by this subdivision,
the lien of attachment shall cease at the end of the 45-day period,
and the court, on the application of any person, shall order the
discharge of such attachment.

{c) The recorder must index such attachment when recorded in
the names both of the defendant and of the person by whom the prop-

erty i5 held or in whose name it stands of record.
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7§ 541.07. Crops growing on real property in name of third person

541.07. ({a) Growing crops (which, ﬁntil severed, shall be
deemed personal property not capable of manual delivery), or any
interest therein, belonging to the defendant but growing upon real
property standing upon the records of the county in the name of
another person, shall be attached in the same manner as growing
crops growing upon real property standing upon the records of the
ecounty in the name of the defendant are attached.

(b) A copy of the writ, the description, and the notice shall
be served upon such other person in the manner provided for the
service of summons, not more than 45 days after the date of the
attachment. If service 1s not completed as required by this sub-
division, the lien of attachment shall cease at the end of the
k5-gay period, and the court, on the application of any person, shall
order the discharge of such attachment.

(c} The recorder must index such attachment when recorded in
the names of both the defendant and of the person by whom the real

property is held or in whose name it stands on the record.
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§ 541.08. Personal property in the possession of third party; removal on
demand of third party; liability of third party; third party's
branch offices

541.08. (a) Except as otherwise provided in Sections 541.09,
541.10, and 541.11, personal property, belonging to the defendant but
In the possession of another person, including debts and credits owing
to the defendant by such third person, shall be attached by personally
serving upon such person a copy of the writ, together with a descrip-
tion of the property attached, and a notice that the personal property
in his possession, belonging to the defendant, 1s attached.

(b) Upon the demand of such third person, the levying officer
shall take into custody any personal property capable of manual delivery.
In such case, the levying officer shall meke demand on the plaintiff
for expenses in the manner provided in Section 541.04. 1In the event
that the money so demanded is not paid, the levying officer shall
release the property to the person from whom it was taken in the
manner provided in Section Sk0.22.

(c) Any person having in his possession, or under his control,
any credit or other personsl property belonging to the defendant or
owing any debt to the defendant at the time of service upon him of
a copy of the writ and notice, who does not deliver such property
or pay over such credit or debt to the levying officer shall be
liable to the plaintiff for the amount of such credit, property, or
debt until the attachment is released or discharged or any judgment
recovered by the plaintiff be satisfied.

(d) Where the third person is any one of the financial insti-

tutions described in subdivision (e) and maintains branch offices,
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§ 541.08
the copy of the writ, the description, and the notice shall ke
served at the office or branch thereof at which the account
evidencing the indebtedness to the defendant is carried or at
which the financlal institution has credits or other personal
property belonging to the defendant in its possesslon. No attach-
ment shall be effective as to any debt owing by such financial in-
stitution if the account evidencing such indebtedness is carried
at an office or branch thereof not so served or as to any credits
or other perscnal property in its possession or under its control
at any office or branch thereof not so served.

{e) The financial institutions referred to in subdivision (d)
are:

(1) BPanks;

{(2) Sevings and loan associations;

(3} Title insurance companies or underwritten title companies
(as defined in Section 12402 of the Insurance Code); and

(4) Industrial loan companies {(as defined in Section 18003 of

the Financial Code).
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§ 541.09. ZLevy on bank account, savings and loan association share or certi-
ficate, or property in safe deposit box not wholly in name of
defendant; ronliabllity of bank, trust company, savings and loan
association, or safe deposit corporation

541.09. (a) The provisions of this section shall apply vhere the
following personal property is sought to be attached:

(1) Any bank account, or interest therein, not stending in the
name of the defendant alone;

(2) Aay savings and loan association share, investment certifi-
cate, or account, or interest therein, not standing in the name of the
defendant alone; or

(3) Property in a safe deposit vault or box maintained by a bank,
trust company, savings and loan association, or other corporation
authorized and empowered to conduct a safe deposit business and rented
by it to a person other than a defendant.

(v) Prior to levy, the plaintiff shall provide an undertaking in
an amount not less than twice the amount of the plaintiff'e claim.
Such undertaking shall indemnify any person, other than the defendant
vhose interest is sought to be attachéd, who is rightfully entitled
to the property (which person need not be named specifically in said
undertaking but may be referred to generally in the same manner as in
this sentence)}, against actual damage by reason of the taking or
holding of the property and assuring to such person the return of the
property to him upon proof of his right thereto.

(c) While the attachment is in force, no bank, trust company,
savings and loan association, or safe deposit corporation shall bhe

liable to any person by reascn of:
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§ 541.09

(1} Tts compliance with the levy;

(2) The nonpayment of any check or other order for the payment
of money drawn or presented against the account or other credit;

(3) The refusal to pay any withdrawal in respect of the share,
investment certificate; or account;

(4) The removal, pursuant to the levy, of any of the contents of
the safe deposit veault or box;

(5) The refusal to permit access to the safe deposit vault or
box by the renter thereof.

(3) Before giving access to any safe deposit vault or box, the
bank, trust ccompany, savings and loan asscciation, or safe deposit
corporation mey demand payment to it of all costs and expenses of
opening the safe deposit vault or box and all costs and expenses of
repairing any deamage to the safe deposit vault or box caused by the

opening thereof.



§ 541,10, Interest in estate of decedent

541.,10. (a) The interest of a defendant in personal property
belonging to the estate of a decedent, whether as heir, legatee or
devisee, shall be attached by serving the personal representative of
the decedent with a copy of the writ together with a description of
the property attached, and a notice that the interest 1s attached.

A copy of the writ and of the notice shall also be filed in the office
of the clerk of the court in which the estate is being administered
end the personal representative shall report such attachment to the
court when any petition for distribution is filed.

{b} Such attachment shall not impair the powers of the repre-
sentative cver the property for the purposes of administration.

(c) In the decree made upon any petition for distribution, dis=-
tributicon shall be ordered to the defendant, but delivery of the
property shall be ordered to the officer meklng the levy subject to
the claim of the defendant or any person claiming under him. The
property shall not be delivered to the officer meking the levy until

the decree distributing the interest has become final.
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§ 541.11. Judgments owing to the defendant as a judgment creditor

541.11. Any judgment owing to the defendant shall be attached
by filing a copy of the writ and a notice that amounts owing on the
Judgment to the defendant are attached in the gction from which the

Judgment arose and by serving a copy of the writ and notice upon the

Judgment debtor in such action.
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§ 541.12. Return of writ

541.12. The levying officer shall return the writ to the clerk
of the court from whom the writ issued with a certificate of his
proceedings endorsed thereon or attached thereto. Such return shall
be made promptly after service and in no event Jater than 30 days

after the officer receives the writ.
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§ shi.13. Inventory; memorandum: time limit

541.13. {a) The levying officer shall make a full inventory of
any property attached and return such inventory with the writ,

(b) Except as to property taken into custody pursuant to sub-
division (b) of Section 541.08, as to debts, credits, or other per-
sonal property not in the possession of the defendant, the levying
officer shall request, at the time of service, the party owing the
debt or having the credit or other personal property belonging to
the defendant to give him a memorandum stating the amount and descrip-
tion of the property levied upon within 10 days after such service,
If such memorandum is refused, the levying officer shall return the
fact of such refusal with the writ.

{c) A party refusing to give the memorandum within the time
specified may be required to pay the costs of any proceedings taken
for the purpose of cbtaining information respecting the smounts and

description of such debts or credits or other personal property.
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§ 541.14. Execution of commercial paper by levying officer

541.14. (a) When a check, draft, money order, or other order for
the withdrawal of money from a banking corporation or association, or
the United States, or any state or public entity within any state,
payable to the defendant on demand, cames into the possession of a
levying officer under a writ of attachment, the officer shall promptly
endorse the same and present it for payment.

(b) The levying officer shall endorse the check, draft, money
order, or other order by writing the name of the defendant thereon
and the name and official title of the levying officer and giving the
title of the court and the cause in which the writ was issued. Such
endorsement shall constitute a valid endorsement. No banking corpora-
tlon or association or public entity on which the check, draft, money
order, or other order is drawn shall incur any liability to any person,
firm, or corporation by reason of paying to the officer the check,
draft, money order, or other order by reason of such endorsement. No
levying officer shall incur any liability by reason of his endorsing,
presenting, and obtaining payment of the check, draft, money order, or
other order. The funds or credit resulting from the payment of the
check, draft, money order, or other order shall be held by the levying
of ficer subject to the levy of the writ of attachment.

{¢) If it appear fram the face of the check, draft, money order,
or other order that the same has been tendered to the defendant in
satisfaction of a claim or demand and endorsement thereof shall be
considered a release and satisfaction by defendant of such claim or

demand, the officer making the levy shall not endorse the check, draft,
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§ sh1.1h

money order, or other order unless the defendent shall first endorse
the same to the officer making the levy. If the defendant shall not
endorse the check, draft, money order, or other order to the officer
making the levy, the officer shall hold such check, draft, money order,
or other order subject to the levy and shall incur no liability to the
defendant or to any other person, firm, or corporation for delay in

presentment of the same for payment.



§ 541.15. Lien of attachment; sffective date; exception

541.15., (a) The lien of attachment on real property and on growing
crops becomes effective upon the date of recording pursuant to this ar-
ticle.

(b) The lien of attachment on personal property capable of manusl
delivery and in the possession of the defendant becomes effective on the
date the levying officer takes custody of such property,

(c) The lien of attachment on personal property, other than grow-
ing crops, not capable of manual delivery and in the possession of the
defendant becomes effective upon the date of filing pursuant to Section
541.05.

(d) The lien of attachment on personal property in the possession
of a person other than the defendant becomes effective upon the date of
service pursuant to Sections 541,08, 541,10, and 541.11.

(e) Notwithstanding subdivisions (a) through (d) of this section,
where a temporary restraining order has been issued pursuant to Section
540.13, any lien of attachment subsequently acquired on property subject
to such an order shall, as to any other levy of attachment or execution,

ralate back to the date of service of such order.
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Article 6. Examination of Defendant or Third

Party Indebted %o Defendant

§ 542.01. Defendant or third party indebted to defendant or possessing or
controlling property or credits of defendant; examination

542.01. (a) The defendant, or any person owing debts to the de-
fendant, or having in his possession or under his control, any credits
or other personal property belonging to the defendant, may be reguired
to appear before a judge, justice, or a commissioner or referee appointed
by the court, and be examined on osth regarding such property.

{b) The judge, Justice, commissioner, or referee may, after such
examination, order that property belonging to the defendant be attached
in the manner and under the conditions provided by this chapter.

(¢) 1If the defendant or other person ordered to appear pursuant
to this section fails to do so, and if the order requiring his appear-
ance has been served by a sheriff, constsble, marshal, or some person
specially appointed by the court in the order, the judge, justice,
commissioner, or referee may, pursuant to a warrant, have such defendant
or cother person brought before the court to answer for such faillure to

appear.
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§ 542.02. Examination; attendance of persons outside county; 150-mile limit

542.02. No person shall be required to appear pursuant to Section
542.01 outside of the county in which he resides or in which he has a
place of business unless the distance to the place of hearing is less

than 150 miles from his place of residence or place of business.



§ 542.03. order for examination of defendant or third person outside county
of residence or place of business

542.03. (a)} When the defendant or third person does not reside
or have s place of business in the county where the action is pending,
an order for his examination, authorized by Section 542,01, may be
made by any judge, Justice, commissioner, or referee of a court of
simllar jurisdiction of the county where the defendant or third person
resides or has a place of business or, if no court of similar jurisdic-
tion is in the county, by a court of higher jurisdiction therein, upon
Tiling with the clerk of the court a certified copy of the complaint in
the pending action and an affidavit showing the existence of the facts
required to be shown herein.

(b) The fee for filing pursvent to this section shall be four
dollars ($4) when filing is in & municipal court and five dollars {$5)

when filing is in & superior court.



§ 542.0k. Witnesses; compelling appearance; testimony

542.04. In any proceeding for the examination of a defendant
or third person under this article, witnesses may be required to
appear and testify in the same manner as upon the trial of an

issue.,
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§ 684.2 (added). Satisfaction of judgment from attached property; proceeds of
perishable property sold, debts or credits collected; sales
under execution; notlces, delivery of balance

Sec. . Section 684.2 is added to the Code of Civil Procedure, to
read:

684.2. Where an attachment has previously been issued and judgment
1s recovered by the plaintiff, the sheriff, constable, or marshal shall
satisfy the same out of any property attached by him which is still sub-
Jject to such attachment:

{a) First, by paying to the plaintiff the proceeds of all sales of
perishable property sold by him, or of any debts or credits collected by
him, or so much as shall be necessary to satisfy the Jjudgment;

(b) If any balance remain due and an execution shall have been is-
suied on the judgment, he shall sell under the execution so much of the
property, real or personal, as may be necessary to satisfy the balance
if enough for that purpose remain in his hands. Notices of the sales
shall be given and the sales conducted as in other cases of sales on
execution., If, after selling the property attached by him remaining in
his hands, deducting his fees, and applying the proceeds, together with
the proceeds of any debts or credits collected by him, to the payment of
the judgment, any balance shall remain due, the sheriff, constable, or
marshal must proceed to collect such balance as upon an execution in other
cases.

(c) Whenever the judgment shall have been paid, the sheriff,
constable; or wmarshel shall deliver over to the defendant the
attached property remaining in his hands and any proceeds of the property

attached unapplied on the judgment.

Comment. Section 684,2 combines the substance of former Sections 550

and 551.



§ 689 (amended). Third party claime; release; underteking by
plaintiff; justification of sureties; sufficiency of
undertaking; sppraisal of property; liability of officer;
hearing; notices; continuance; protective orders; Jury

trial; appesls

Sec. . Bection 689 of the Code of Civil Procedure

is a.mencle;i toc read:

Where Ga-lf-égn_gﬂalemhhﬁnngibieipemena},pmperty levied on,Jwhether or [ whether real or
not it be in the actual possession of the levying officer, is claimed by @rsonal apd
a third person as his property by a written claim verified by his cath
or that of his agent, setting out the reasonable value thereof, his title
and right to the possession thereof and delivered, together with a
copy thereof, to the officer making the levy, such officer must release
the property and the levy unless the plaintiff, or the person in whose
favor the writ runs, within five days after written demand by such
officer, made by vegistered or certified mail within five days after
heing served with such verified claim, gives such officer ansunder-
taking executed Ly at least two pood and sufficient sureties, 1n a
sum equal to double the value of the property levied upon,

Such undertaking shall be made in favor of and shall indemnity
such third person against loss, Iiability, damages, costs and counsel
fees, by reason of such levy or such seizing, taking, collecting, with-
holding, or sale cof such property by such officer; provided, however,
that where the property levied upon is required by law to be reg-
istered or recorded in the name of the owner and it appears that at
the time of the levy the defendant or judgment debtor was the reg-
istered or record owner of such property and the plaintiff, or the
person in whose favor the writ runs, caused the levy to be made and
maintained in good faith, and in reliance upon such registered or rec-
ord ownership, there shall be no liability thercunder to the third
person by the plaintiff, or the person in whose favor the writ runs,
or his sureties, or the levying officer.

Exceptions to the sufficiency of the sureties and their %ustifi-
cation may be had and taken in the same manner 68 -UpoR-aa ndes
talding omattackment: | If they, or others in their place, fail to justify
at the time and place appointed, such officer must release the prop-
erty and the levy; provided, however, that if no exception is taken
within five days after notice of receipt of the undertaking, the third
person shall be deemed to have waived any and all objections to
the sufficiency of the sureties.

If objection be made to such undertaking, by such third person,
on the ground that the amount thereof is not sufficient, or if for any
reason it becomes necessary to ascertain the value of the property in-
volved, the property involved may be appraised by one or more dis-
interested persons, appointed for that purpose by the court in which
the action is pending or from which the writ issued, or by a judge
thereof, or the court or judge may direct a hearing to determine the
value of such property.

If, upon such appraisal or hearing, the court or judge finds that
the undertaking given is not sufficient, an order shall be made fixing
the amount of such undertaking, and within five days thereafter an
urdertaking in the amount so fixed may be given in the same form
and manner and with the same effect as the original. .
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The officer making the levy may demand and exact the under-
taking herein provided for notwithstanding any defect, informality
or insufficiency of the verified claim delivered to him. Such officer
shall not be liable for damages to any such third person for the levy
upon, or the collection, taking, keeping or sale of such property if no
claim is delivered as herein provided, nor, in any event, shall such
officer be lizble for the levy upon, or the holding, release or other dis-
position of such property in accordance with the provisions of this
section. .

If such undertaking be given, the Ievy shall continue and such
officer shall retain any property in his possession for the purposes of
the levy under the writ; provided, however, that if an undertaking be
given under the provisions of Section 710b of this code, such proher-
ty and the levy shall be released, '

Whenever a verified third party claim is delivered to the officor
as herein provided, upon levy of execution or attachment (whether
any undertaking hereinabove mentioned be given or not), the plain-
tiff, or the person in whose favor the writ runs, the third party claim-
ant, or any one or more joint third party claimants, shall be en-
titled to a hearing in the court in which the action is pending or {1om
which the writ issued for the purpose of determining title to the prop-
erty in question. Such hearing must be granted by the said court
upon petition therefor, which must be ftled within 15 days after the
delivery of the third party claim to the officer. Such hearing must

be had within 20 days from the filing of such petition, unless con-
tinued as herein provided. Ten days’ notice of such hearing must
be given to the officer, to the plaintiff or the person in whose favor
the writ runs, and to the third party claimant, or their attorneys,
which notice must specify that the hearing is for the purpose of de-
termining title to the property in question; provided, that no such
notice need to be given to the party filing the petition. The court
may continue the hearing beyond the said 20-day period, but good
cause must be.shown for any such continuance. Whenever the peti-
tion for such hearing is filed by the third party claimant, or by any
one or more joint third party claimants, neither such petition nor
proceedings pursuant thereto may be dismissed without consent of
the plaintiff or the person in whose favor the writ runs. The court
may order the sale of any perishable property held by such officer
and gdirect the disposition of the proceeds of such sale. The court
may, by order, stay execution sale, or forbid a transfer or other dis-
position of the property involved, until the proceedings for the de-
termination of such title can be commenced and prosecuted to termi-
nation, and may require, as a condition of such order, such bond as
the court may deem necessary. Such orders may be modified or va-
cated by the judge granting the same, or by the court in which the
proceeding Is pending, at any time prior to the termination of such
proceedings, upon such terms as may be just. At the hearing had
for the purpose of determining title, the third party claimant shall
have the burden of the proof. The third party claim delivered to
the officer shall be filed by him with the court and shall constitute
the pleading of such third party claimant, subject to the power of
the court to permit an armendment in the interest of justice, and it
shall be deemed controverted by the plaintiff or other person in whose
favor the writ runs. Nothing herein contained shall be construed
to deprive anybody of the right to a jury trial in any case where, by
the Constitution, such right is given, but a jury trial shall be waived
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in any such case in like manner as in the trial of an action. No

. findings shall be required in any proceedings under this section. At
the conclusion of the hearing the court shall give judgment deter-
mining the title to the property in question, which shall be conclusive
as to the right of the plaintiff, or other person in whose favor the writ
runs, to have said property levied upon, taken, or held, by the officer
and to subject said property to payment or other satisfaction of his
judgment. In such judgment the court may make all proper orders
for the disposition of such property or the proceeds thereof. If the
property or levy shall have been released by the officer for want of
an undertaking, and final judgment shall go for the plaintiff or other
berson in whose favor the writ runs, the officer shall retake or levy
upon the property on such writ if the writ is stifl in his hands, or if
the writ shall have been returned, another writ may be issusd on
which the officer may take or otherwise levy upon such property.
An appeal lies from any judgrnent determining title under this section,
such appeal to be taken in the manner provided for appeals from
the court in which such proceeding is had.

-
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§ 690 (conforming amendment)
Sec. . Section 690 of the Code of Civil Procedure

is amended to read:

690

((;)’g_xeept 84 otherwise specifically provided, the property mentioned in
Sections 690.1 to £90.29, inclusive, is exempt from execution or-nblashmond,
when claim for exemption is made to the same by the judgment debtor -e»
<defendant- a2 hereinafter in Section 690.50 provided.

{b) Whenever it iz specifically provided in Sectiona 690.1 to 690.29, in-
clugive, that the filing of a claim of exemption is not required, the property
50 mentioned in each such section ahall not be subject to levy of attaeh-
ment-er execution in any manner. . ’

(¢) As used in Sections 690.1 to 690.29, inclusive, “debtor” means debtor,

claimant, defendant,—srcas-delondant, or judgment debtor.
(d) As used in Sections 890.1 to 630.29, inclusive, “creditor” means the
plaintiff or the person in whose favor the writ runs,

——

Comment. Section 690 is amended to delete the reference to
exemptions from attachment. Such exemptions are now covered in
Article 2 {commencing with Section 538.01) of Chapter 4 of Title 7

of this part.
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§ 690.4 (conforming amendment)

Sec. . Section 690.4 of the Code of Civil Procedure

is amended to resd:

690.4. To the maximum aggregate actus] cash value of two
theusand five hundred dollers ($2,500), over and above all
liers &nd encumbrances on such items at the time of any levy.
of attachment—or execution thereom, any combination of the
following: tools, implements, instruments, uniforms, furnish-
ings, books, equipment, one commereial fishing boat and net,
one commercinl motor vehicle reasonably pecessa¥y to and ae-
tually used in 2 commereial activity, and other personal prop-
erty ordinarily and reasonably necessary to, end personally
owned end used by, the debtor exclusively in the exerciss of
ﬁhoi;“de' calling, or profession by which he earns his lveli-

Comment. Section 690.4 1s amended to delete the reference

to exemption from ettachment. Compare Section 538.02(b).
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§ 690.6 (amended}. Exemptions; earnings

Sec. . Secticn 690.6 of the Code of Civil Procedure

is amended to read:

Comment .

6906 {ter-Fxecopt—as-provided—in—Section—3i480—oi—the-

{8) One-half or such greater portion as is allowed by
-statute of the United States, of the earnings of the debtor
received for his personal services rendered at any time within
30 days next preceding the date of a withholding by the
employer under Section 6823, shall be exempt from

execution without filing a claim for exemption as provided in
Section §90.50.

¢

{b) An earnings of the debtor received for his personal
‘services rendered at any time within 30 days next preceding
the levy of execution, if necegsary for the use of the debtor’s
family residing in this state and supported in whole or in part
by the debtor, unless the debts are:

{1} Incurred by the debtor, his wife, or his family for the
common necessaries of life.

{2) Incurred for personal services rendered by any
empioyee or former employee of the debtor.

@

).!El"l‘he court shall determine the priority and division of

- payment among all of the creditors of a debtor who have

levied an execution upon nonexemnpt earnings upon such
basis as is just and equitable. '

R

{d) Any creditor, upon motion, shall be entitled to a
hearing in the court in which the action is pendmg ot from
which the writ issued for the purpose of determining the
priority and division of payment 2mong all the creditors of the
debtor who bave levied an execution upon nonexempt
_earnings pursuant to this section. .

Section 690.6 1s amended to delete the exemption pro-

vision relating to attachment. This provision is auperseded by Sec-

tion 538.01{a).

Hote:

A double joinder provision will be necessary.
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§ 690.7 {repealed)

-

Sec. . Section 690.7 of the Code of Civil Procedure

is repesled.

Comment. Section £90.7 1s superseded by new Section 690.7..

See the Comment to that section.
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§ 690.7 (added). Deposit account; exemption from execution

Sec. . Section 690.7 is added to the Code of Civil Procedure,

to read:

£90.7. [Here we will pick up latest version of the Employees'

Earninge Protection Law. ]

Hote:

A dcuble Jolnder provision will be necessary.



§ 690.18 (amended). Exemptions; public end private pension, retirement,

disability, or death benefits; vacation credits

Sec, .

amended to read:

Section €90.18 of the Code of Civil Procedure .is

690.18. (a) All money received by any person, a resident
of the state, a8 a pension, or as an annuity or retirement or
disability or death or other benefit, or as a return of contribu-
tions and interest thereon, from the United States government,
or from the state, or any eounty, city, or city and county, or
other political subdivision of the state, or any public trust, or
public eorporation, or from the governing body of any of them,
or from any public board or boards, or frem any retirement,
disability, or annuity system established by any of them pur-
snant to statute, whether the same shail be in the aetual
Eossession of such pensiomer or beneflciary, or deposited by

im, :

{b) Al mopey held, controlled, or'in process of distribution
by the state, or a city, city and eounty, county, or other po-
litieal subdivision of the state, or any publie trust or publie
eorporation, or the governing body of any of them, or by any
public board or boards, derived from the contributions by the
state or such city, county, city and county, or other politieal
subdivision, or such public trust, public corporation, governing
body, or public beard or boards, or by any officer or employee
thereof, for retirement or pension purposes or the payment of
Qisability, death, or other benefits, or the payment of benefits
payable to, or the reimbursement of benefits paid to, employees
thereof ander the provisions of the Unemployment Insurance
Code, and ali rights and benefits accrued or aceruing to any
person under any system established pursuant to statute by
the state, city, city and county, county, or other political sub-
division of the state, or any public trust or public corporation
for retirement, annuity, or pension purposes or payment of
disability or death benefits, and all vacation eredits accumu-
tated by a state employee pursvant to the provisions of Section

18050 of the Government Code, or any other public employee
pursuant to any law for the accumulation of vacation credits
applicable to such employee. Snch moneys, benefits, and ered-
its shall be exempt without filing a elaim of exemption as pro-
vided in Section 620.50.

(e) All money held, controlled, or in process of distribution

"by any private retirement plan, including, but not limited to,
union retirement plsns, or any profit-sharing plan designed
and used for retirement purposes, or the payment of benefits
48 an annuity, pension, retirement allowance, disability pay-
ment or death benefit from such retirement or profit-sharing
plang, and all contributions and interest thereon returned to
any member of any such retirement or profit-shering plan, are
exempt from execution; h i }




§ 690.18

(4) Nothing in this section limits the applicability of any

exemption otberwise provided by statute.

Comment. Subdivision {c) of Section £90.18 formerly excluded Keogh
Act plans from the exemption provided by this section. Such exclusion
conflicted with the exemption provided such plans under Sections 28002
and 28005 of the Corporations Code. The conflict has been resolved by
deletion of the reference to Keogh Act plans from Section 690.18. The
reference to attachment in subdivision {c) has been deleted as unneces-
sary. BSee Section 538.02(d).

Subdivision (d) has been added to make clear that this section is
not the exclusive source of exemptions for retirement funds. See, e.g.,
Corp. Code § 28005; Educ. Code § 13808 (State Teachers' Retirement System);

Govt. Code § 21201 (State Employees' Retirement Law).

Note: A double joinder provision will be necessary.
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§ 690.21.(conforming smendment )
Sec. . Seection 690.21 of the Code of Civil Procedure

is amended to read:

690.21. The funds of any person confined in any prison or
facility under the jurisdiction of the Department of Correc-
tions or the Youth Anthority or confined in any county or
city jail, road camp, industrial farm, or other local correc-
tional fecility, held in trust for him, or te his eredit, in an

.inmate’s trust aceount or similar account by the state,
eounty, or eity, or any agency thereof, not to exceed the sum of
forty dollara ($40), sball be exempt from -sttachment-or exe.
eution without filing a claim for exemption as provided in
Section 690,50,

Comment, Section 630.21 is amended to delete the unnecessary

reference to attachment. Such an exerption is now provided by Sec-

+ion 538.01{g).
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§ 690.24 {conforming amendment )

See. . Section 690.2h of the Tode of Civil Procedure is

apended to resd:

650.24. All lots of land, not exceeding one-guarter of an
acre in size, owned, nsed, cr ceeupied by any parson, or by euy
person in joint temancy or terancy in commoa with any other
Person 6T persons, In say graveyard, cemetery, or sther placs |
for the sole purpose of burying th- dead, togother with the
railing or fencirg enclosing the same, apd all gravestonsa,
tombstones, monuments, and othéer appropriats iraprovements
thereon erected, are exempt from levy and foreed male by vie.
tue of any writ, order, judement, or decree, or by any legal
process whatever. In cases of religiour or. benevelent associa-
tions or corporations, the amount of land so exempt may ex-
tend to not exceeding fiv acres. ‘ .

Not more than one Iot owned, usd, or otcupied by any aach
peraon or by any person in joint tenancy or teaancy in com-
mon with any other person or persons or such mssociztion or
eorporation in any ono cemetery, graveyard or other place is
exempted by this section, ,

This section does not spply to land held by any person or
persons, association, or corporstion for the purpose of nale or
disposition as burial lois or othervwise.

No property dedieated ss a cemetery by a cemetery an-
thority shall be subject to execution -er-sttasismwent bsoanae of
debts due from an individusal owner of an interment plot.

All money payable or to become payable as the purchase
price or on account of the purchase price of unused cemetery
lands, or lands from which all remyins have been removed, i8
not subject to-stachment-ex execution if used for the purpose
enumerated in Seetion 7925 of the Fealth and Safety Code.

Comment. Section 69G.24 is amended to delete the unnecessary
references to attechment. OSuch an exemption is now provided by

Section 538.02(4).



§ 690.50 (smended). Exempticns; affidavits and coumter-affidavits;
release; hearing; custody and disposition of property;

amal
Sec. . Section 690.50 of the Code of Civil Procedure

is amended to read:

690.50. (8) If the property mentioned in Seetions 6901
to 680.29, inelusive, shall be levied upon underywrit of -sé— 2
Saelinoni~op excution, the -defendent—er judgment debtor -

i _ 1L : +3, in order to avail him-
self of his exemption rights as 1o euek property, shali within
10-days from the date such property was levied upon deliver
1o the levying officer an affidavit of himself or his agent, to-
gether with a copy thereof, alleging that the property levied
upon, identifying it, is ex:opt, specifying the section or sec-
tions of this code on which he relies for his claim to exemp-
tion, and all facts necessary to support his claim, and also
stating therein his address within this state for the purpose
of permitting service by mail upon him of the connteraffi-
davit and any notice of the motion herein provided.

(b) Forthwith upor receiving the afidavit of exemption,
the le officer cball £2rve npon the plaintiff or the person
in whose favor the writ runs (herein referred to ms ‘‘the cred-
itor’’), either personally or by mail, a copy of the aMidavit
of exemption, together with a writing, signed by the levying
officer, stating that the claim to exemption has been received
and that the officer will release the property unless he re-
ceives from the creditor a countersfidavit within five days
after service of sueh writing,

(e} If the creditor demires to eontest the claim to exemption,
be ghall, within such period of five days, file with the levying
officer a counterafidavit alleging that the property is not ex-
empt within the meaning of the section or sections of this
code relied upon, or if the claim to exemption be based on
Sections 690.2, 690.3, 6904, 690.6, alleging that the value of
the property claimed to be exempt is in excess of the value
stated in the applicable section or seotions, together with proof
of service of a copy of such counterafBdavit upen the debtor.

{d) H po woch eounteraffidavit, with such proof of serviee,
is go filed with the levying officer within the time allowed, ths
officer shall forthwith reiease the property, .

{e) If such commteraffidavit, with such proof of servics, ia
so filed, either the ereditor or the debtor shall be entitled to
s hearing in the court4mwhich-the-netion-ia-pending-os from
which the writ issued for the purpose of determining the elaim
to exemption, the priority or division of payment between
ohe or meore creditors from nonexcmpt earnings under the
provisions of Section 690.6 or the walue of the property
elaimed to be exempt. Buch hearing sball be granted by the
court upon motion of either party made within five days after
the counteraflidavit iz filed with the levying officer, and such
heering must be had within 15 days from the date of the
making of such motion unless continued by the court for good
cause. The party making the motion for hesring shall give
not less than flve days' notice in writing of much hearing to
the levying officer and to the other party, and mpecify therein
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§ 690.50

that the heering is for the purpose of determining the claim
to exemption. The notice may be of motion or of hearing and
upon the filing of the notice with the clerk of ecurt, the motion
is deemed made,

(f) If neither party makes such motion within the time
sllowed, or if the levying offeer shall not have beer served
with a copy of the notice of hearing within 10 days after the
filing of the counterafdavit, the levying officer ghall forthwith
relesse the property to the debtor. : '

{g) At any time while the proceedings are pending, upon
motion of either party or upon ita own motion, the court may
(1) order the sale of any perishable property held by soch
offleer and direct dispesition of the proceeds of sneh sale, and
(2) make such other orders as may be proper urder the par-
ticular circumstances of the case. Any orders so made may be
modified or vacated by the court or judge granting the same,
or by the court in which the proceedings are pending, at any
time during the pendency of the procedings, npon such terms
as may be just. '

(k) The levying officer in all eases shall retain physieal
possession of the property levied upon if it is eapable of
physical possession, or in the case of property not capable of
physieal possession, the levy shall remain in full foree and
effect, pending the final determination of the elaim to exemp-
tion. However, no eale under execution shall be had prior to
such final determination nnless an order of the court hearing
the claim for exemption shall so provida,

(i) At such hearing, the party claiming the exemption shali
have the burden of proof. The affidavits and counterafidavits
ghall be filed by the levying officer with the court and shall
constitute the pleadings, subject to the power of the court to
permit an amendment in the interests of justice. The affdavit
of exemption shall be deemed controverted by the eounter-

affidavit and both shall be received in evidence, Nothing herein
shall be eonstrued to deprive anyone of the right to & jury
- trial in any case where, by the Constitution, such right is
given, but a jury trial may be waived in any guch case in like
manner as in the trial of an action. No findings ghall be ra.
quired in a procceding under this section. When the hearing
is before the eourt sitting without a Jury, and no evidsnce
other than the afdavit and counterafldavit is offered, the
* eourt, if satiefied that sufBeient facts are shown thereby, may
make its determination thereon. Otherwise, it shall order the
hearing continued for the production of other evidence, oral
or documentary, or the filing of other affidavits and counter
affidavits, At the conclusion of the hearing, the court shall
give judgment determining whether the claim to exemption
shall be allowed or not, in whole or in part, and may give
judgment determining the priority or division of payment be-
fween one or more creditors from nonexempt earnings under
the provisions of Section 690.8, which judgment ghall be deter-
minative as to the right of the creditor to have the property
taken and held by the officer or to sabject the property 1o pay-
ment or other satisfaction of his judgment. In such judgment
the court shall mske all proper orders for the dispogition of
suck property or the proceeds thereof.
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* § 690.50

. () A copy of any judgment entered in the trial court shall
be forthwith transmitied by the clerk to the levying officer in
order to permit such officer to vither release the property-et-

m o t0-sontinge-to-hold-it-to-sell it, in aceordarce with

he provisions of the writ previously delivered to him. Such -

officer, unless an appeal from the judgment is waived, or ths
judgment has otherwise become final, shall continue 1o hold
such property under atiechmeni-er execution, continning the
rale of any property helc under execution uniil such judg-
‘mént becomes final, However, if a claim to exemption under
Rection 690.€ is allowed by such judgment, the debtor shall be
entitled to & releaso of the earnings 5o exempted at the expira-
tion of three days, vnless otherwise ordered by the court, or
unless the levying officer shall have been served with a copy
of a notiee of appeal from the judgment. '

(k) When any documents required herennder are served
mai), the provisions of this eode relating to service by mail
ghall be 2pplieable thereto,

(1) Whenever the time allowed for an act to be done here-
under is extended by the conrt, written notice therenf shall be
given promptly to the opposing perty, unless such notice be
waived, and to the levying officer.

(x) An appeal lies from any judgment under this section.
Such appeal to be taken in the manner provided for appeals
in the court in which the proceeding is had.

Comment. Section 690.50 is amended to delete the provisions
relating to claims of exemption from attachment. These provisions
are superseded by the provisions of Chapter 4 {ecwmencing with Sec-
tion 537.01) of Title 7 of this part. See, e.g., Section 540.07 and

Comment thereto.

Note: A double joinder provision will be necessary.
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§ 921 (conforming amendment )
Sec. « Section 921 of the Code of Civil Proceduxe

is amended -;to read:

921. An appeal by a party who has levied en attachment
shall not continue in force the attachment, unless an under-
taking be exccuted and filed on the part of the appellunt thet
the appellant will pay all costs and damages which the re-
sporfdent may sustain by reason of the attachment, in cuse the
order of the court below be sustained in favor of the respond-
ent; and unless, within five days after written notice of the
eniry of the order appealed from, such appeal shall be per-
fected. The amount of the undertaking on appeal required by
(this seetion shall be such amount as is fixed by the trial eourt
on motion of the respondent as provided in
Section $53-ef-this-e¢ade S40.21 and if no
such order shall have been made, the wnder~

taking shall be in _double the amount of the debt claimed
by the appellant. If the respondent is not.satisfied with the
‘undertaking in double the amount of the debt er-dbuamaount
. i the trial ecurt upon motion
of the respondent made within 60 days after perfecting the
appeal may order an increase in the amount of the undertaking
m such amount as is justified by the detriment remsonably
to be anticipated by continuing the attachment. If such an
order be made, the attachment shall be discharged and the prop-
erty released therefrom, unless the undertaking shall be exe-
cuted and filed within 10 days after the order is made. The
sureties on any undertaking required for the purpose of
continuing &n attachment may be required to justify as
provided in Section 922 snd if they fail to do so, the order of
attachment shell be discharged.

£ Comment. Section 921 is amended to properly refer to Secw
tion 540.21 and to eliminate the ability of the defendant-
respondent to move to increase the amount of the undertaking
which he has previously secured under Section 5U0.21. No

spparent need to relitigate this issue exista.



TITLE VII COF THE PROVISIONAL

REVEDIES IN CIVIL ACTIONS

CHAPTER L. ATTACHMENT

8 637, Actions in which authorized; time _ o e
. The plaintiff, at the time of issning the summons, or at any time after- .
* werd, may have the property of the defendant atiached, except earnings
of the defendant as provijed in Section 690.6, as security for the satisfac-
tion of any judgment that may be recovered, unless the defendant gives
security to pay such judgment, as in this chapter provided, in the fol-
" lowing casea:

1. Unsecured contract; support actisna,

1. In an actidn upon 2 contract, express or implied, for the direct pey-
ment of money, {a) where the contract is made or is payable in thig state;
or (b) where the contract is made outside that state and is not paysble
in this =tate and the amount of the claim based upon such contract exceeds
five thousand dollars ($5,000); and where the contract described in either
{a) or (b) ja'not secured by any mortgage, deed of trust, or liem upon
real or personal property, or any pledge of perscnal property, or, if orig-
inally so secured, such sscurity has, without any act of the plaintiff, or
the person to whom the security was given, become valueless. An action
upon any lighility, existing under the laws of this state, of a spouae, reja-
tive, or kindred, for the support, msintenance, care, or neceasaries fur-
nished to the other spouse, or other relatives or kindred, shall be deemed
to be an action upon an implied contract within the term as used throughout
all subdivisions of thiz ssction. An action brought pursuant to Section
1882 of the Civil Code shall be deemed an action upon an implied contract
within the meaning of thet term as ueed in this section.

2. Contracts of nonresidents and absentees.

2. 'In au action upon u contract,. express or implied, againat a defend-
ant not regiding in this siste, or who hes departed from the state, or who
cannot after due diligence bhe found within the state, or who concegls him-

gelf to avoid service of summons.

3. . Damages for injuries by nonresidents or absentees.
3. In an sction against a defendant, not reaiding in this stete, or who'
hag departed from the atate, or who cannot efter due diligence be found -
within the atate, or who conceals himself to avoid service of summona,
to recover a sum of money as demages, arising from an injury to or death -
of a person, or demage o property in this state, in conseguence of negh-
- gance, Traud, or other wrongful act.

4. Unlawlul detainer; unsecured rent.
& In an action in unlawiul detainer where it appears from the verified
complaint on file therein that rent is actvally dve and payable from the
‘defendant to the plaintiff for the premisea sought to be recovered in
" said metion; provided, the payment of auch rent is not aeéured by any
mortgage or lien upon real or pergonal property, or pledge of personal
property, or, if originally so secured, such security has, without any act .
of the plaintiff or the person to whom the security was given, become

;vaiueless.
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b. Actions by state or political subdivisions for tazes or on obligations,
5. In an action by the State of California or any political aubdivision

thereof, for the collection of taxes due said state or politics! subdivision, -

or for the coliection of any moneys due upon any obligation or penalty im-
. posed by law,

8. Actions for recovery of fn:uda-expm-ded-h narcotics iiveetizltioan..

6. In any action by the State of California, or any political subdivision
thereof, for the recovery of funds pursuant to Section 11680.5 of the
Health and Safety Code. In such cagen, funds on the defendant’s person
st the time of his arrest which are retained in official custody shall also
be mubjeet to attachment.

§ 537.5 Secrecy prior to return of service: request; exception
In cases of attachment the clerk of the court with whom the

complaint is filed, it requested by plaintiff in writing at the time of

filing the complaint, shall not make public the fact of the filing of

the complaint, or of the issuance of the attachment, until after the
filing of the return of service of the writ of attachment, except that -
if the return of service of the writ of attachment is not made within

,one year after the filing of the complaint in the action in which the

. writ is issued, the clerk of the court with whom the complaint is filed
“ shall make available to the public the records and documents in such

~action. However, the clerk of such court shall make the entire file.
in the action available for inspection at any time to any party named’

in the complaint, or to his attorney,

The request by plaintiff that the fact of filing of & complaint or
issuance of an attachment not be made public may take the form of
& notation fo that effect, made by rubber stamp or other suitable
means, at the top of the first page of the complaint filed with the
clerk.

8 538, mu; contents of affidavit; mlnini_um amount
The clerk of the court, or the juatice, where there is nc clerk, must

issue the writ of attachment upon receiving an affidavit by or on behalf _

of the party seeking the writ showing:
1. The facts specified in Section 637 which entitle him to the writ:
2. The amount of the indebtedness claimed, yver and above sl legal
setoffa or counterclaima, or the amount claimed as damages; or, if an

attachment is then sought for only part thereof, such partial amount; and’

-2.
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8. That the attachment is not sought, and the action is not prosecuted,
1o hinder, delay, or defraud any creditor of the defendant,

‘* 4. That the affiant has no information or belief that the defendant
hgs been adjudicated & bankrupt, with reference to the indebtedness for
which the writ is sought, nor that the defendant or cross defendant is, at
the time of the request for the writ, under any wage earner’s plan approved
by any United States court, i )

Provided, however, that no aitachment msy be issued under this chapler
in any action in which the sum total cleimed, exclusive of intereat and at-
 torney's fees, is less than two hundred dollars ($200).

§ 539. Undertaking; amouni; justitication of sureties; increase of
amopunt . ) .

Before issning the writ, the plaintiff must file with the clerk or judge
8 written undertaking with two or more sufficient sureties, to the offect
that if the defendant recovers judgment, the plaintiff wilt pay all costs
that may be awarded io the defendant and 21l damages which he may sus-
tain by reason of the attachment, not exceeding the sum specified in the
undertaking, and that if the attachment ia discharged on the ground that
the plaintiff was not entitled thereto under Section 537, the plaintiff wiil
pay all damages which the defendant may have sustained by reason of the
attachment, not exceeding the sum aspecified in the undertaking. The
sum apecified in the undertaking shail be one-half (%) of the principal
amount of the total indebtedneas oy damages claimed, or a partial amount
thereof, 88 msay be set forth in plaintiffs affidavit pursuant to Section
588, excluding attorneys’ fees, but not leas than fifty dollars ($50). Noth-
ing herein shali be conatrued to preciude the aeceptance of an undertaking
in which & larger sum is apecified, if such undertaking be offered. The
court on ex parte application of the plaintitf, may by written order, direct
the issuance of the writ on the filing of an undertsking in & lesser sum,
hut not leas than titty dellars {$50).

At any time after the issuing of the atinchment, but not later than five
days after actual notice of the levy thereof, the defendant may except to
the aufficiency of the sureties. If he fails to do 80, he iz deemed to have
walved sll objection to them. When excepted to, the plaintiff's sursties,
within five days from service of written notice of exception, upon notice to
the defendant of not leas than two nor more than five days, must justify
before the judge or clerk of the court in which the action is pending, in
the same manner as upon bail on arrest; snd upon failure to justify, or
it others in their place fail to justify, at the time and place appointed, the
writ of attachment must be vacated.

The court, at any time after Issuance of the writ, on motion of the de-
fendant, after notice to the plaintiff, may order the amount of the under-
taking increased, but in no event to an amount exceeding the amount for
which the writ has been lsaued,




§ 539a. Levy ou bauk account, savings and loan association
' share or certiticate, or property in safe deposit box not
wholly in name of defendant-

It the debt, credit, or other personal property sought to be at-
tached s (a} any bank account, or interest therein, not standing in
the name of the defendant or defendants or standing in the name of
the defendant or defendants and one or more other persons who are
not defendants, or {b) any savings and loan association share, in-
vestment certificate, or account, or interest therein, not standing in
the name of the defendant or defendants ov standing in the name of
the defendant or defendants and in one or more other persons who
are not defendants, or {cj property in a safe deposit vault or box
maintained by a bank, trust company, savings and loan association,
or other corporation authorized and empowered to conduct a safe
deposit business and rented by it to a person or persons other than
a defendant or defendants or rented by it to one or more such de-
fendants and to one or more other persons who are not defendants,
the provisions of this section and of Section 539 shall be complied
with: otherwise, the levy shall not be effectual for any purpose and
shall be disregarded. The plaintiff shall provide and concurrently
with the levy of the writ of attachment the sheriff, constable, or
marshal shall deliver to such bank, trust company, savings and loan
association, or safe deposit corporation a bond in an amount not less
than twice the amount of the plaintiff’s claim indemnifying the per-
son or persons, other than the defendant or defendants whose in-
terest is sought to be attached, rightfuily entitled to such debt, credit,
or other perscnal property (which person or persons need not be
named specifically ir said bond hut may be referred to generally in
the same manner as in this sentence), against actual damage by rea-
son of the taking or holding of such debt, credit, or other personal

- property and assuring to such rerson or persons the return thereof to
him or them upon proof of his or their right thereto. Upon delivery
to it of the aforesaid bond such bank, tiust company, savings and
loan association, or safe deposit corporation shall comply with the
writ of attachment and shall not be liable to any person by reason
of such compliance or by reason of the nonpayment of any check or
other order for the payment of money drawn against the account
or other credit so attached and presented while the attachment is
in force or by reason of refusal to pay any withdrawal in respect
of the share, investment certificate or account so attached while the
attachment is in force or by reason of the removal, pursuant to the
levy, of any of the contents of such safe deposit vault or box or by
reason of the refusal of such bank, trust company, savings and loan
association, or safe deposit corporation to permit access to such safe
deposit vauit or box by the renter thereof. The bond described above
shall be executed by the plaintiff or plaintiffs with two or more suffi-
cient sureties. Exceptions to the sufficiency of the sureties may be
taken by any person claiming to be the rightful owner of the debt,

-l-l--
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credit, or other personal property levied upon, in the same mamer
as that provided in Section 539 of this code and when excepted to the
sureties must justify in the same manner as that provided in said
Section 539. The bank, trust company, savings and Joan association,
or safe deposit corporation to whom any such bond is delivered shall
deliver it as directed by the obligees thereof. Before giving access to
any safe deposit vault or box the bank, trust company, savings and
logn association, or safe deposit corporation may demand payment
to it of all costs and expenses of opening the safe deposit vault or box
and all costs and expenses of repairing any damsge to the safe de-
posit vault or box caused by the opening thereof.

540. -
The writ must be directesdt ro the shierit!, or a constnble, or marshal of any county
in which preperty of s<uch defendant wmay be, wand nrust reqaire higs to altuch el
safely keep all the property of such defendan: withiy his etmnty not exempl frots
aitachment, or so much of the property of soch defendant as may be sufticiene Lo
mt&sfy the plaintiff’s demund agsinet suweh defeadant. the amouat of which must we
stated in conformity with the amount stated in plaineiffs aftidavit fled purmmnt

te Rection 338, oot exereding the anrount of the complaint, unless sach defendant
give hlin security by the apdertaking of at least bwo sufficlent sareties, which must
first b apprreved by w judge of the court issnbog the writ, or i 2abd writ of attuch-
ment is issned te spother coemly then by a judge of & court, having jurisdiction in
cises involving the amonnt specified in the writ, in the county where the Jevy shal
hiave been, oF B abogl (o be, e, o deposit 5 =em of money with the sheriff, con-
stabie, ar murstatl in oo amount saufficiont (o satisfy seech demant wguinst such des
fepdant. * ¢ * in addirien te those costs actually inenrred to the time of glving
the umdertaking or the depasit of money with the sheriff, constable, or marshal, &

S0IR nol o exceed X perecar of e Rauwind of the plaintiffs demamd, and in noe
oven! more than one thousatd doeibars (1000, or in an amount cqual 1o the vabie
of the property of such defomdant which hng been or is about to e attoachudd, in
which case o take sieh undertaking or suw of woney in lien of the property whicl
has e oF is about ta b aftackid. ,

In e evest that the aetiog is against moero than one defendant, any defendant
whose property bas len or-is aboat fa bhe aitseled i the action may give the sheriff,
constalde, or alarshid such omdertabing which most fiest e oapproved by the jadge
as hereipaliove peovided, or deposit such st of woeney, aud the shoeritf, constable,
or minrshia] shall cake the sme in fiea of sach property.  Snch umdertaking, or the
depasit of such sum of money, shall nat sabject such dofendant te, or muke him
wiwerable for, any demand agrinst aoy other defrndint, nor shall the sheriff,
eomsiable, or marshal therelsy e preveated from atiaehing or be obliged to relense
Trom aftachment, any property of gy other defendanr. However, sich dofendant,
at the time of giving soch undertaking to, or depesiting el sum of money with the
sheriff, constable, or marsha!, =hall file with the sheriff, constalle, or marshad a
statement, duly vervified by his outh, wherein sueh defendant shail state the chae-
geter of his title to the pttaehed property and the wanner in which he aequired
xuch fitle, and aver And declare that the other defendant or defendunts, iv rthe sc-
tione i whleh said undertaking was glven or 2ach sum of money was depostted, has
ar huve W0t any Ioterest o elalin of any nature whatsovver in or to seld property.

several writs muag e issged aposn the same affidavie and undectaking sineltame-
owsly or from time to tae within 80 dagw after the filing of the affidavit and un-
dertaking, to the sheriffs, conxtables, ur marshals of any county br countiea, whether
or nut any writ previpusly [ssual has been retunrned.




§ 541. Property subject to attachment; sale to satisfy judgment

SHARES OF STOCK AND DEBTS DUE DEFENDANT, HOW ATTACHED AND
psposER OF. The rights or shares which the defendant may have in
the stock of any corporation or company, together with the inter-
est and profit thereon, and all debts due such defendant, and all other
property in this State of such defendatit not exempt from execution, -
may be attached, and if judgment be recovered, be sold to satisfy the
judgment and execution. :

§ 542. Inetructions; manner of execution of writ

The sheriff, conatable, or marshal, to whom the writ is directed and de-
livered, must, upon receipt of instructions in writing, signed by the plain-
titf or his attorney of record, and containing a deacription of the property,
and in the case of real property or growing crops the name of the record

-owner of the real property to he attached,-or upon which the crops are
‘growing, execute the same without delay, and if the undertaking men-
- tiored in Section 540 of this code be not given, aa follows:

1. Rea! property in neme of defendant.

1. Res] preperty, standing upon the records of the county in the name
of the defendant, must be attached, by recording with the recorder of the
county a copy of the writ, together with a description of the property at-
_tached, and & notiee that it is attached, and by serving an occupant of the
property, if there iz one upon the property at the time service is attempted,
with a similar copy of the writ, deacription and notice, or if there is no
occupant then on the property, then, by posting the same in a con-
spicuouis place on the property attached. Service upon the cccupant may be
made by leaving seid copy of the writ, deseription and notice with the
pceapant personally, or, in his absence, with any person, of suitable age
and discretion, found upon the property at the time service thereof is at-
tempted and who is either an employee or agent of such occupant or a
member of his family or houschold. Where the property described in the
notice consists of more than ¢ne distinet lot, parcel or governmental sub-
division and any of such lots, parcels, or governmental anbdivisions lie with
relation to any of the others sc as to form obe or more continuous, un-
broken iracts, one service or posting need be made as to eack such continu-
ous, unbroken tract.

la. Crops growing on real properiy in name of defendant.

1a. Growing crops {which, until severed, shall be deemed personal prop-
erty not capable of manual delivery), growing upon real property atand-
ing upon the records of the county in the name of the defendant, must be
attached by recording with the recorder of the county a eopy of the writ,
together with a description of the growing cropa to be attached, and of
the real property upon which the same are growing, and a notice that such
growing crops are atiached in pursuance of the writ, and by serving an
occupant of the real property, if there is one upon the resl property at
the time service is attempted, with a similar copy of the writ description
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‘and notice, or if there ia no occupant then on the real property, then,

by posting the same in & conspicuous place on the reat property. Service
upon the occupant may be made by leaving said copy of the writ, de-
seription and notice with the occupant personally, or, in his absence, with
any person, of suitable age and discretion, found upon the resl property
at the time service thereof is attempted and who is either an empioyee or
agent of such cceupant or a member of his family or household. Where
the real property described in the notice consists of more than one dis-
tinet lot, parcel or governmental subdivision, and any of such lots, parcels
or governmental subdivisions lie with relation te any of the others so as to
form one or more continuous unbroken tracie, one serviee or posting need
be made as to each such rontinoous unbroken tract. .

Whenever growing ercpas have heen attached under the provisions of
this subdivision, which will greatly deteriorate in value, unless properly
cultivated, cared for, harvested, packed or sold, the court issuing such writ,
upon application of the person in whose faver the writ runs, and after due
notice to the owner of said property, may direct the sheriff to take pos-
seasion of said property and to cultivate, care for and preserve the same
and, when necessary, harvest, pack and sell such property. Any sale of such
property shall be made in the same manner that property is sold on execu-
tion and the proceeds must he retained by the sheriff to be applied to the
satisfaction of any judgment which may be recovered in the action in which
said writ is issued. The court shall order said zpplicant to pay such ex-
penses in advance if the court may deem it proper, or may direct that the
whole or any part of such expenses be paid from the proceeds of any sale
of such property.

2. Real property in name of third party.

2. Real property, or any interest therein, belonging to the defendant,
and held by any cther person, or standing on the records of the county in
the name of any other person, must be attached in the same manner &s
is real property standing upon the records of the county in the name of
the defendant by the provisions of subdivision 1 of this section and the
notice of attachment shall state that the real property therein described,
and any interest of the defendant therein held by or standing on the rec-
ords of the county in the name of such other person (naming him), are
attached. In addition, a similar copy of the writ, description and notice
shall be delivered to such other perscn, or his agent, if known and within
the county, or left st the residence of either, if within the county. The
recorder must index such attachment when recorded, in the names, both of
the defendant and of the person by whom the property is beld or in whoae
name it atands of record.

2n. Crops growing onm rem} property in name of third party.

2a. Growing crops {which, until severance, shall he deemed perscnal
property not capable of manual delivery), or any interest therein, belonging
to the defendant, and growing upon real property held by any other peraon
or standing upon the records of the county in the name of any other person,
must be attached in the same manner &s growing crops growing upon real
property standing upon the records of the county in the name of the defend-
ant are attached by the provisions of subdivision ia of this section, and the
notice of attachment shell state that the crops therein described or any in-
terest of the defendsnt therein, held by, or standing upon the records of the
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county in the name of, such other persan (naming him), are attached in pur-
suance of the writ, In addition, & similar copy of the writ, description and
notice shall be delivered te such other person, or his agent, if known and
within the county, or left at the residence of either, if known and within the
county. The recorder muat indix such attachment when recorded, in the
names of both the defendant and of the person by whom the real property is
hald, or in whose name it stands on the record.

Whenever growing crops have been attached under the provisions of
-this subdivision, which will greatly deteriorate in value unless property
ceultivated, cared for, harvested, pscked or zo0id, the court izsuing such writ,
upon epplication of the person in whose favor the weit runs, and with or
without notice as the court diretis to the owner of said property, may
direct the sheriff to teke possession of said property and to cultivate,
care for and preserve the same and, when vecessary, harvesi, pack and sell
such property. Any asle of such property shalli be made in the same man-
ner that property is sold under execution and the proceeds must be retained
by the sheriff to be applied to the aatisfaction of any judgment which
.may be recovered in the action in which said writ is issued. The court
“shall order said applicant to pay such expenses in advance if the court may
deem ‘it proper, or many direct that the whole or any part 'of ‘such ex-
penses be paid from the proceeds of any sale of such propert}f.

3. Deliverable personal property.

3. Personal property, capable of manial dehvery, in the poasession of
the defendant, must be attached by taking it inte custody, When the per-
sonal property is used as a dwelling, such as a housetrailer, mobilehome, or
boat, the same ig to be sttached by placing a keeper in charge of the prop-
erty, st plaintiff’s expense, for at least two (2) days. At the expiration
of said period the officer shall remove its occupants, and take the property
into his immediate custody, unless other diaposition is made by the court
or the parties to the action. Whenever a levy nnder attachment or execu-
tion shal! be made on personal property, other than money, or a vehicle
required to be registered under the Vehicle Code belonging to a going
concern, then the officer making the levy must, if the defendant consents,
place a keeper in charge of said property levied upon, at plaintiff’s ex-
pense, for at least two days, and said keeper's fees must be prepaid
by the levying credilor. During said period defendant may continue to
cperate in the ordinary courss of businesa at his own expense provided all
sales &re for cash snd the full proceeds are given to the keeper for the
purposes of the levy unless otherwise authorized by the creditor. After
the expiration of said two days the sheriff, couetable, ar marshal shall
take ssid property into his immediate posseasion unleas othar dispoaition is
made by the court or the parties to the action,

4, Deliverable persnnu] property: deposit for expenses of tnkinx and
keeping.

4. In cases where the sheriff, constable, or marshal is instructed to take
inte posseasion personal property capable of mannal delivery, whether the
same is to be placed in 8 warehouse or in custody of u keeper, the sheriff,
constable or marshal shall require, as a prereguisite to the taking of such
property, that in addition to written i{natructiona the plaintiff or his at-
torney of record deposit with the sheriff, constable or marshal, a sum of
money sufficient to pay the expenses of tzking and keeping safely said
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property for a period not to exceed 15 days. In the event that a further de-

_tention of said property is requived, the sheriff, constable or marshal muet,
from time io time, make written demand upon the plaintiff or his attorney
for further deposits to cover estimated expenses for periods not te exceed
five davs each. Such demsand must be served as provided in Section 1011
of this code, or by depositing such notice in.the post office in a sealed
envelope, as firsi-class rerigiered mail, postage prepaid, addressed to the
person on whom it is served at ki last known office or place of residence.
In the event that the money so demanded is not paid, the sheriff, constable
or marshal shall release the property to the person or persens from whom
the same wis taken. There shall be no Hebility vpon the part of the sherifi,
constable or marshal to take or hold persensl property uniess the provisions
of this section shall have been fully complied with. There shail be no lia-
bility upon the part of the sheriff, corstable ar marshal, either to the plain-
tiff or the defendant for [oss by fire, theft, injury or damage of any kind to
personal property capable of maoual delivery while in the possession of the
gheriff, constable or marshal either in a warehouse or in the custody of a
keeper or en route to or from a warchouse unless the sheriff, constable or
marshal shall be negligent in his care or handling of the property.

5. Debis, credits, judgments, and personal property not capable of
manual delivery.

5. With the exception of earnings of the defendani which are exempt
a8 provided in Section 650.6, debts, credits, judgments, and other personal
property not capable of manual delivery shall be attached by leaving with
the persons owing such debts, or having in his possession, or under his
contrel, auch credits and other personsl property, or with his agent or, in
the case of a corporation, with the president of the corporation, vice
president, secretary, assistant secretary, cashier, or managing agent there-
of, & copy of the writ, and, if the demand ax stated in the writ does not ex-
eeed three hundred dollars (3300) exciusive of intereat, attorney’s fees and
coats, & copy of the complaint in the action from which the writ issued. and,
in every case, a notice that the debts owing by him to the defendant, or the
eredits and other persongl property in his possession, or under his control,
belonging te the defendant, are sitached in pursuance of such writ. How-
ever, whenaver o judgment has been sttached under the provisions of this
subdivision, a copy of the writ and notice shall be filed in the action from
which the judgment arose snd served upon the judgment creditor of such
action. However, debts owing to the defendant by any of the following
financiel institulions: (a) banks; (b) savings and loan associations; (¢} -
title insurance companies or underwritten title companies (as defined in
Section 12402 of the Insurance'Cede); (d} industrial lean companies (as
defined in Section 18003 of the Fingncial Code}, maintaining branch offices,
or credita or other persons! property whether or not the same is capable
of manual delivery, belonging to the defendant and in the possession of or
under the control of suech finuncia! inatitution shall be attached by leaving a
copy of the writ and the notice, together with a copy of the complaint if re-
quired hereunder, with the manager or other officer of such financial insti-
tution at the office or branch thereof at which the acecunt evidencing auch
indebtedness of the defendsnt im carried, or at which such financial institu-
ticn has credita or other personal property belonging to the defendant in its
possession or under its control; and no attachment shaill be effective as to
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any debt owing by such finencial inatitution if the aceour! evidencing such
indebtedneas Is carried at an office or branch thereof net ao served, or as to
any credita or other personsa] property in its possession or under its control
at any office or branch thereof not so served,

6. Commercial paper.

6. When checks, drafts, money orders and other orders for the with-
drawal of money from a banking corporation or associztion, the United
States, any atate or public entity within any atate, payable to the defendant
or judgment debtor on demsand, come into the possession of a Jevying officer
under & writ of attachment or execulion, the sheriff, eonstable, or marshal,
to whom the writ is directed and delivered, shall promptly thereafter en-
dorze the same and present, or cause the same to be presenied, for payment.
The sheriff, constable, or mavshal shall endorse such check, draft, meney
order or other order for the withdrawsl of money by writing the name of
the defendant or judgment debtor thereon and the name and official title
of the officer making the levy with the statement that such endorsement is
made pursuant to levy of writ of attachment or exeeution and giving the
title of court and cause in which suck writ was fssued, and such endorae-
ment ahall be sufficient endorsement and no banking corporation or associ-
ation or public entity on which said check, draft, money order or other
order for the withdrawai of money is drawn shell incur sny lability 1o any
person, firm or corporation by reason of paying to such officer such check,
draft, money order or other order for withdrawal of money by reason of
such endorsement, nor shall the officer making the levy ineur any liability
by reason of his endorsing and presenting for and oblaining payment of
such check, draft, money order or other order for the payment of money;
provided, however, that the funds or credit resulting from the payment of
auch check, draft, money order or other order for withdrawal of money shall
be held by zaid officer subject to the levy of said writ of attachment or
execution. If it appear from the face of such check, draft, money order or
other order for the withdrawal of maney that the same has been tendered to
the defendant or judgment debtor in satisfaction of & claim or demand and
that endorsement thereof shall be considered a release and astisfaction by
defendant or judgment debtor of such claim or demand, then, in such event,
the officer making the levy shail not endorse ssid check, draft, money order
or other order for the withdrawal of money unless the defendant or judg-
ment debtor shall first-endorse the same to the officer making the levy;
provided, however, that if said defendant shsll not endorse said check,
draft, money order or other order for withdrawal of money to the officer
making the levy, said officer may thereafter hold such check, dreft, money
order or other order for the withdrawal of money subjeet fo such levy and
shall incar no liability to the defendant or judgment debtor or to any other
person, firm or corporation for delay in presentment of the zame for pay-
ment.
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§ 542a. Lienonreal estate; time effective; duration; termination;
extension

The lien of the attachment on real property attaches and becomes
effective upon the recording of a capy of the writ, together with a’
description of the property attached, and a notice that it is attached
with the counly recorder of the county wherein said real nroperty
is situated; provided, however, that in the event that the sheriff,
constable, or marshal does not complete the execution of sald writ in
the manner prescribed in Seclion 542 of this code within a neriod of
15 days noxt following said recording in the recorder's office then said
Lien shall cease at the expiration of said period of 15 days.

The attachment whether heretofore levied or hereafter to be
levied shall be a lien upon all real property attached for a period of
three years after the date of levy unless sooner refeased or discharged
either as provided in this chapter, or by dismissal of the actinn, or by
the recording with the recorder of an abstract of the judgment in the
action. At the expiration of three years the lien shall cease and any
proceeding or procecdings against the property under the attachment
shall be Larred; previded, that upon motion of a party to the action,
made not less than five nor more than 60 days before the expiration of
said period of three years, the court in which the action is pending may
extend the time of said lien for a period not exceeding two years
frem ihe date on which the original Hen would expire, and the lien
shall be extended for the period speeified in the order upon the record-
ing before the expiration of the existing lien, of a certified copy of the

- order with the recorder of the county in which the real property at-
tached is situated. The lien may be extended from time to time in
the manner hevein prescribed.

5426, o
An attachment e parnlshient on personal property, whether hergtofore levied

ar horeafter o be levied, <hail, unlesa sooper reteused or divchwrged, vease Ly e m;
any force or effect and e property devicd on e rpleased from the ::perfu‘nnn “.
auch attachment or gaealshment, gt the expivation of three years sfter t.lm issuaney
of the writ of atfachment under whivll said fevy was nuode; an{! the prnmrjy teviud
on shall be deliversd to the defendant or bis arder ar to Wis assignee or pxeritor a‘::
admiistrator: provided, thal npon faetton of a party To the aetinn, made hot fess
than 10 nor mere than 68 days hefore the explration of =ueh period of thres pears,
and upon notice of ot less than five days to the parcty s ;;rupurtyl by artached
or gariished, (he court in which the actios ix pending may, by order filed prior o
the expiration of the prT"rEGd and for gouwd cause, extend the time of such atiachment

ar garniskment for g period not exceedivg oae year Trom the dale ol whiicll 1he oTig-

inal attachment of ;:ar-rais}'Lzsli'»T;: wandd expire.  The sttachment or garnishcet may

T exromded from Bime 1o b in Hee manner bercin preseriiad provided T.]_!_'z.l_{___I‘i.E‘

nggregite perinl ar periogs of soeh extensions 2hall tiod eaeinal LW yrars
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§ 543. Third party indebted to defendant or possessing or coatrolling
property or credits of defendant; exception

Upon receiving information in writing from the plainti{f or his attorney,
that any person has in his possession, or under his control, any credits or
other personal property belonzing o the defendant, or owes any debt to the
~defendant, the sheriff, constable, or marshal shall serve upon such person
& copy of the writ, and & neiice that such eredits, or ¢ther properiy or debis,
as the case may ke, are attached in pursuance of such writ, except that
earnings of the defendant for his personal services are exempt from attach-.
ment, 43 provided in Section 690.6.

§ b44. Third party indebted to defendant or possessing or con-
trolling property or credits of defendant; Nabiiity fo
plaintiff; release of atischment or garnishment

All persons having in their possession, or under their control, any
credits or other personal property belonging to the defendant, or owing
any debts to the defendant at the time of service upon them of 2 copy
of the writ and notice, as provided in this chapter, shall be, unless such
property be delivered up or transferred, or such debts be paid to the
sheriff, constable, or marshal, liable to the plaintiff for the amount of
such credits, property, or debts, until the altachment or garnishment
be released ov discharged or any judgment recovered by him be sat-
isfied.

The levying offices shall release such attachment or garnishment
in full or in part as required, by issuing a written release addressed to
the person served with the copy of the writ and notice, upon (1) writ-
ton direction of the plaintiff or his attorney, or {2) upon receipt by
the officer of an order of the court in which the action is pending, or a
certified copy thercof, discharging or dissolving the atltachment or
garnishment or releasing the property; provided, rnio appesl is per-
fected and undertaking executed and filed as provided in Section 946 of
this code or a certificate to that effect has been issued by the derk of
the court, or (3) in all other cases provided by law. There shall be no
liability for such persons seting in conformity with such releases or for
such officers releasipg such altachments or garnishments in accordance
with the foregoing.

§ 545, Third party indebted to defendant or possessing or controlling
property or credits of defendant; examination .

Any person owing debts to the defendant, or having in his possession,
or under his control, any credits or other personal property helonging
to the defendant, may be reguired to attend before the court or judge,
or a referece appointed by the court or judge and be examined on oath
respecting the same. The defendant may also be required to attend for
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- § 545

the purpese of giving information respecting Iiis property, and may be
examined on oath. The court, judge, or referee may, after such examina-
tion, order personal property, capable of manual delivery, to be delivered
to the sheriff, constable, or marshal en such terms as may be just, having
reference to any liena thereon or claims against the same, and 4 memoran-
dum to be given of all other persongl property, containing the amount
and description thereof.

If the defendant or other person ordered to appear pursuant to this
gection faila to do so, and if the order requiring his appearance has been
served by a sheriff, constable, marshal, or some person specially appointed .
by the court in the order, the judge may, pursuani to a warrant, have
auch defendant or other person brought before the court to answer for
such feilure to appear.

§ 5451 Examination; attendance of persons ouiside county; 150 mile
Hmit :

No person shall be required, pursuant to Section 545 of this code, to
attend before a judge or referee outside of the county in which he resides
or in which he has a place of business, unless the distance to the place
of trial is less than 150 miles from his place of residence or place of busi-
ness. ’

§ 545.2 Order for examinstion of defendant or garnishee out- -
side county of residénce or place of business

When a defendant or a garnishee does not reside or have a place
of business in the county where the action is pending, an order for his
examination, authorized by Section 545 of this code, may be made by
any judge of a court of similar jurisdiction of the county where the
defendant or garnishee resides or has a place of business, or if no
court of similar jurisdiction is in the county, by a eourt of higher ju-
risdiction therein, upon filing with the clerk or the judge of the courta
certified copy of the complaint in the pending action and upon pre-
senting to the judge of the court an affidavit showing the existence
of the facts required to be shown herein. At the time of filing the
certified copy of the complaint, there shall be paid to the clerk or
judge, as and for a filing fee, the sum of four dollars ($4) when filed
in a justice court; ihe sum of five dollars {§3) when filed in a superior
eourt, *
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§ 545.3 Witnesses; compelling appearance; testimony

. In any proceeding for the examination of a defendant or a gar-
nishee under this chanter, witnesses may be required td‘appear and
testify before the judge or referee in the same manner as upon the
trial of an issue, '

§ 546. *avenfory; memorandum; time Kmit

" The officer levving the attzchment must make a full inventory
of the property attached, and return the same with the writ. To en-
able him to make such return as to debts and credits attached and
other personal property not in the possession of the defendant] he
must request, at the time of service, the party owing the debt or hav~
ing the credit or other personal property belonging to the defendant
to give him a memorandum, stating the amount and description of
each, within 10 days after such service; and if such memorandum
be refused, he must return the fact of such refusal with the writ, The
party refusing to give the memorandum within the time specified
may be required to pay the costs of any proceedings taken for the
purpose of obtaining information respecting the amounts and descrip-
tion of such debts or credits or other personal property. -

§ B47. Perishable property; sale; custody of proceeds; colleetion
of debts and credits attached

If any of the property attached be perishable, the officer levying
the attachment must sell the same in the manner in which such prop-
erty is sold on execution. The proceeds, and other property attached
by him, must be retained by him to answer any judgment that may be
recovered in the action, unless sooner subjected to execution upen
another judgment recovered previous to the levy of the attachment.
Debts and credits attached may be collected by him, if the same can

“be done without suit. The receipt of such officer is a sufficient dis-
charge for the amount paid.

§ 547a. Receiver for perishable property or to culfivate, care for
and preserve property; sale; proceeds; fees; expenses
Whenever a writ of attachment is issued and the holder of such

writ desires to attach, or has attached, property which is perishable,
or which will greatly deteriorate in value unless properly cultivated,
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§ 5478

cared for, harvested, packed or sold, the court issuing such wrif, upon
application of the holder thereof, and after due notice to the owner of
sgid property, may appoint a recelver 1o take charge of waid property
and to cultivate, care for and preserve the same and, when necessary,
harvest, pack and sell such property. Any sale of such propecty shall
be made in the same mainmer that property is sold on execution and
the proceeds must be retained by such receiver to be applied io the
satisfaction of any judgment which may be recovered in the action
in which said writ is issued. The court shal! fix the fee per day
of such receiver and may order sald applicant to pay.such fee and
expenses of said receiver in advance if the court may deem it proper,
or may direct that the whole or any part of such fee and expenses be
paid from the roceeds of any sale of such property. '

§ 548, Sale; prerequisites

Whenever property has been taken by an officer under a writ
of attachment and it is made to appear satisfactorily to the court, or
a judge thereof, that the interest of the parties to the action will be
subserved by a sale thereof, the court or judge may order such prop-
erty to be sold in the same manner as property is sold under an
execution, and the proceeds to be deposited in the court to abide the
judgment in the action. Such order can be made only (1) after notice
to the adverse party or his attorney in case such party has been per-
sonally served with a summons in the action or, (2) after an order of
service of summons by publication bas been made.

§ 549. Third party claims; personal property _

In cases where a third person claims, as his property, any per-
sonal property aftached, the rules and proceedings applicable in cases
of third party claims after levy under execution shall apply.

§ 550. Satisfaction of judgment; proceeds of perishable property
sold, debts or eredifs collected; sales under execution;
notices

If judement be recovered by the plaintiff, the sheriff, copstab]e,
or marshal must satisfy the same out of the property attached by
him which has not been delivered to the defendant, or released be-
-cause of a third party claim, o subjected {o a prior execution or at-
tachrent, if it be sufficient for that purpese:
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§ 550

1. By paying fo the plaintift the proceeds of 2il salas of perish-

, able property sold by him, or of any debts or crediis collected by him,
or so much as shall be necessary 10 satisfy the judgment;

2. If any balance remain duc, angd an exerution shall have been
issued on the judgment, he must =ell under the execution so much of
the property, real or pergonal, ag moy be necessary to satisfy the
batance, it enough for that purpose remain in his hands, MNotices of
the sales must be given, and the sales conducted as in other cases of
sales on execution.

§ 551. Bglance due after applying proceeds of attached property;
collection; return of surplus

If, after selling all the property attached by him remaining in
his hands, and applying the proceeds, together with the nroceeds of
any debts or credits collected by him, deducting his fees, to the pay-
ment of the judgment, any balance shall remain due, the sheriff, con-
stable, or marshal must proceed to collect such baiance, as upon an
execution in other cases. Whenever the judgment shall have been
paid, the sheriff, constable, or marshal upon reasonable demand, must
deliver over to the defendant the attached property remaining in his
hands, and any proceeds of the property attached unapplied on the
judgment.

§ 552. Actions on undertakiogs

WHEN SUITS MAY BE COMMENCED ON THE UNDERTAKING. If the
pxecution be returned unsatisfied, in whole or in part, the plantiff
may prosecute any undertaking given pursuant to Section 5340 or
Section 555, or he may proceed, as in other cases, upon the refurn of an
execution. '

4

8 55%. Judgment for defendant; release of property and return of pro-
ceeds; inerease in and continuance of undertaking

1t the defendant recovers judgment against the pleintiff, and no timely
motion for vacaticn of judgment, or for judgment notwithatanding the
verdiet, or for a new irisl, is filed and served, and no appeal is perfected
and andertaking executed and filed as provided in Section $21 of this
code, any undertaking received in the action, all the procesda of sales and
money collected by the sheriff, constable, or marshai and all the property
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§ 553

attached remaining in sueh officer’s hands, must be delivered to the de-
fendant or his agent, the order of attachment be discharged, and the prop-
erty released therefrom; provided, that at any time afier entry of judg-
ment and before perfection of the appeal under the provisions of Section
921 of this code, upon motion of the defendant, the trial court may order
an increase in the amount of the original underteking on attachment in
suchk amount, if any, &3 ja justified by the detriment resgonably to be an-

ticipated by continuing the attachment. Unless such undertaking shall
" be executed and filed by at least two sureties within 16 days after such
order, the order of attachment shall be discharged, and the property re-
leased therefrom. The sureties may be reguired to justify before the court
within 10 days after the undertaking is filed and if they fail to do so, the
order of attachment shail be discharged and the property released there-
from. If an order increasing the undertaking is made, the amount of the
undertaking on appeal required by Section 921 of this code shall be the
same as the amount fixed by the trial court in said order. Neither the
pendency nor granting of a motion timely filed and served for vacation of
judgment, or for judgment notwithstanding the verdict or for new trial
shall continue force an attachment, unless an undertaking be executed and
tiled on the part of the moving party by at least two sureties that the
moving party will pay al! costs and damages sustained by continuing the
attachment. The wndertaking may be included in the undertaking apeei-
fied in Section 921. If not ac inciuded, the same procedure shall apply as
in case of an undertaking pursuant to Section 921.

§ 553.5 Release from attachment upon filing of undertaking on

appeal

Whenever a defendant appeals and the enforcement of the judg-
ment against him is stayed by the filing of a sufficient undertaking
on appeal as provided by this code, all property of said defendant
. which has been attached in said action shall be released from the at-
tachment levy upon the justification of the defendant’s sureties, or
" written waiver thereof, or upon the failure of the respondent to ex-
cept to said sureties within five days after written notice of the filing
of the undertaking. If the officer's fees for services rendered on the
attachment are unpaid, such officer may retain so much of the prop-

erty or proceeds thereof as may be necessary to pay the same.




§ 554. Application for discharge of atiachment; undertaking;
order; delivery of property; justification of sureties

Whenever any defendant has appeared in the action, such de-
fendant may upon reasonable notice to the plaintiff, apply to the court
in which the action is pending, or to the fudge thereof, for an order to
discharge the attachment wholly, or in part; and upon the execution
of the undertzking mentioned in the next section, an order may be
made releasing from the operation of the attachment, any or all of
the property of such defendant afached; and all of the property so
released and all of the proceeds of the sales thereof, must be delivered
to such defendant upon the justification of the sureties on the under-
taking, if required by the plaintiff., Such justification must take place
within five days after the notice of the filing of such undertaking.

§ 555. Undertaking for discharge of attachment; sureties;

’ amouni; justification

Before making such order, the court or judge must require an
undertaking on behall of such defendant, by at least iwo sureties,
residents and freeholders, or householders in the State to the effect
that in case the plaintiff recovers judgment in the action against the
defendant, by whom, or in whose behalf such undertaking shall be giv-
en, such defendant will, on demand, redeliver the attached property
so released to the proper officer, to be applied to the payment of any
judgment in such action against said defendant, or in default thereof,
that such defendant and sureties will, on demand, pay to the plaintiff
the full value of the property released not exceeding the amount of
such judgment against such defendant. The court or judge making
such order may fix the sum for which the undertaking must he exe-
cuted, and if necessary In fixing stich sum to know the value of the
property released, the same may be appraised by one or more dis-
interested persons, to be appointed for that purpose.  The sureties may
be required to justify hefore the court or judge and the property at-
tached cannhot be rejeased from the attachment without their justifi-
ecation if the same Is required.

§ 556. Discharge for irregularity

The defendant may also at any time, either before or after the
release of the attached property, or before any attachment shall have
been actually levied, apply, on motion, upon reasonable notice to the
plaintiff, to the court in which the action is brought, or to a judge
thereof, that the writ of atiachment be discharged on the ground
ihat the same was improperly or irregularly issued.
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§ 557, Motien for discharge made on affidavit may be opposed
by affidavit
WHEN MOTION MADE ON AFFIDAYIT, IT MAY BE OPPOSED BY AFFI-
pavit. If the motion be made upon aflidavits on the part of the defend-
ant, but not otherwise, the plaintiff may oppose the same by affidavits
or other evidence, in addition 4o those on which the atiachment was
made., :

§ 558. Discharge for irreguiarity; amendments

If upon such application, it satisfactorily appears that the writ
of attachment was improperiy or irregutarly issuid it must be dis-
charged; providsd that such atiachment shali not be discharged if at
or before the hearing of such application, the writ of attachment, or
the affidavit, or undertaking upon which such attachment was based
shall be amended and made to conform to the provisions of this chap-
ter,

§ 559. Return of writ

The sheriff, constable, or marshal must return the writ of attach-
ment with the summons, If issued at the same time, and may return it
separately from the summons if issued at a later time, The writ of .
attachment must be returned forthwith after levy and service in ac-
cordance with the instructions given to the officer at thes time such

writ or writ and summons are delivered to him, but in no event later

than 30 days after its receipt, with a certificate of his proceedings en-
dorsed thereon or attached thereto, together with the underizking
given under the provisions of Section 540 of this code to prevent or re-
lease the levy of the attachment, to the clerk of the court from which
said writ of atiachment was issued, except that if cash has been de-
posited with such levying officer in lieu of an undertaking as permitted
by Section 540 of this code, such cash shall be retained in such levying
officer’s trust fund, and whenever an order has heen made discharg-
ing or releasing an attachment upon real property, a ceriified copy of
such-order may be recerded in the offices of the county recorders in
which the notices of attachment have been recorded, and be indexed
in like manner.
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§ 559Y,, Alias writs; issuance

- After the return and filing of the writ of attachment, or upon
. filing by the plaintiff of a verified affidavit setting forth the loss of the
writ of attachment, the clerk, upon demand of the plaintiff at any time
before judgment, may issue an alias writ which shall be in the same
form as the original, without requirement of a new affidavit for at-
tachment or of 4 new undertaking as provided in Section 539 of the

Code of Civil Procedure, ‘ '
The provisions of this sectign do not proliibit the issuance of sev-

eral writs as provided for in Section 540.

§ 560. Real estate; release; manner

An attachment as to any real property may be released by a writ-
ing signed by the plaintiff, or his attorney, or the officer who levied
the writ, and acknowledged and recorded in the like manner as a
grant of real property.

§ 561. Interestin estate of decedent

The interest of a defendant In personal property belonging to
the estate of a decedent, whether as heir, legatee or devisee, may be at-
tached by serving the personal representative of the decedent with a
copy of the writ and a notice that said interest is attached. Such at-
tachment shall not impair the powers of the representative over the
property for the purposes of administration. A copy of said writ of
attachment and of said notice shall also be filed in the office of the
clerk of the court in which said estate is being administered and the
personal representative shall report such attachment to the court
when any petition for distribution is filed, ard in the decree made
upon such petition distribution shall be ordered to such heir, legatee or
devisee, but delivery of such property shall be ordered to the officer
making the levy subject to the claim of such heir, legatee or devisee,
or any person claiming under him. The property shall not be deliver-
ed to the officer making the levy until the decree distributing such in-

terest has become final.
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